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AMENDMENT OF MILK ORDER 


QUASI-LEGISLATIVE ACTION 
The Secretary, in issuing the protested amendments to Order 
No. 5, was engaging in a quasi-legislative activity and the 
order is subject to change in the future if experience and 
developments indicate that the change is desirable... 


APPROVED PLANTS 
TO CN ARE i ih aac a hos elccecehcciosesnhsAdevckcohcnsnedinsnbabesigeoebbstornens 


ASSESSMENTS AGAINST HANDLERS 


VALIDITY OF 
Petitioners’ allegations that assessments against handlers to 
pay the expenses of administering Order No. 7, mentioned 
in Finding 10, are void as constituting a tax, are not well 
I ests eos tbontelei aes techs esatonnn i renladntsertirceniaarensetet 9 


COMPETITION FOR CLASS I SALES 


Not DETERMINING FACTOR FOR INCLUSION OF TOWNSHIP IN MAR- 
KETING AREA 

Where petitioner contended that because there is little or no 
current competition for Class I sales in Shawnee, Pottawa- 
tomie County, between Shawnee and Oklahoma City hand- 
lers, Shawnee could not be added to the marketing area, 
held, that competition in sales in Shawnee is not a sine qua 
non for the inclusion of Shawnee in the marketing area 
since the more important factor involved is the supply, 
and, furthermore, aside from the competition which does 
exist in Pottawatomie County between Oklahoma City hand- 
lers and Pottawatomie County handlers, the record clearly 
establishes and the petitioner admits that there is a direct 
competition for sales between such handlers in adjacent 
counties outside the marketing area -necceecscicsssssessseessssessseessesneseseeenee 


CONSTITUTIONAL LAW 


CONSTITUTIONALITY OF AMA 
Petitioners’ broad allegation that the Agricultural Marketing 
Agreement Act of 1937, is invalid because it is indefinite 
and uncertain and an unlawful delegation of legislative 
authority, is not well taken, since these attacks upon the 





1582 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 12A.D. 


JANUARY-DECEMBER 1953 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


CONSTITUTIONAL LAW—Continued Page 


CONSTITUTIONALITY OF AMA—Continued 
statute were considered by the Supreme Court and the con- 


stitutionality of the act was sustaimed i. dccmecnnmsemsesmemoee sii 


CUSTOM BOTTLING AND PRORATION PROVISIONS 


VALIDITY OF 
The pricing provisions of Order No. 56 as applied to all milk 
received by a handler, including milk received in a handler’s 
plant to be bottled for other persons, and the order provision 
requiring the proration of milk produced by the petitioners 
to the uses of all milk produced or purchased, thus giving 
to purchased milk a similar proportionate share in the total 
plemt catilication: cre rot? Tiled aisiniccssiscssscscsssssscsssoecisnsenssnensessoresssines 


DE NOVO HEARING 
ADVERSARY PROCEEDING UNDER SECTION 8c(15)(A) Not ConsTI- 
TUTING 

An adversary proceeding under section 8c(15)(A) of the act 
is not a de novo proceeding as to the reasonableness of a 
regulatory order or any of its provisions. Evidence tendered 
to establish that the regulatory order and its provisions are 
unjustly and unreasonably discriminatory, was irrelevant 
and immaterial and inadmissable in such adversary pro- 
ceeding because the question of the constitutionality of ad- 
ministrative action does not turn on whether those regu- 
lated may or may not suffer competitive disadvantage as a 

collateral and indirect result thereof... ccc 


DISCRETION OF SECRETARY 


LEGISLATIVE HISTORY CONCERNING 
The background and legislative history of the milk statute 
leave no doubt that Congress gave the Secretary broad dis- 
cretion in its administration, so that the terms of the order 
are largely matters of administrative discretion, the tech- 
nical details are left to the Secretary and his aides, and the 
responsibility of selecting the means of achieving the statu- 
tory policy and the relation between the remedy and policy 
are peculiarly matters of administrative competence................. 


DISMISSAL 
Or AMENDED PETITION FOR LACK OF SPECIFICITY 
Petitioner’s petition as amended is dismissed for lack of speci- 
ficity and failure to set out with any degree of clarity the 
facts relied upon by the petitioner to allege that any pro- 
vision of the order, any rule of regulation, or any interpre- 
tation thereof is “not in accordance with law”. 
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DISMISSAL—Continued 
CCS, Tree CN cio cntescctescsstcmsemscearionteepsceneereconcnll oo 










WR ROO CE ENON ii ssicinncceecsitieiserssepuelnesitessasicepsecniamesnnsiciessenicteneeoeiniaasse OG AA 


EVIDENCE 


CONSIDERATION OF, IN SUPPORT OF FINDINGS OF FACT 
Where the Secretary found that Order No. 7 and all its terms 
and provisions would tend to effectuate the declared policy 
of the Act, and made an additional finding that all milk and 
milk products handled by handlers are in current of inter- 
state commerce in milk or its products, and these findings 
were made upon the basis of the evidence introduced at the 
promulgation hearing and upon the record of such evidence, 
the questions as to whether the order is in the public interest 
and a justiciable exercise of the Federal power over inter- 
state commerce should be considered from the standpoint 
of the evidence upon which the Secretary made the findings 
GO. WERT PemCiElerme ICO E ici saecicisiscessstnscesnsseoocersreccereentermtomctnreni’ 1 



























FINDINGS OF FACT 


EFFECTUATION OF STATUTORY POLICY 
Petitioners’ prediction that Milwaukee will always have enough 
milk, regardless of conditions, does not overthrow the evi- 
dence or the Secretary’s finding to the effect that the statu- 
tory policy would tend to be effectuated by the issuance of 
CGR Tek Ge ata lcci 2 












FREEDOM OF CONTRACT 


ORDER No. 7 NOT VIOLATIVE OF PRINCIPLE OF 
The claim that Order No. 7 is contrary to the freedom of 
contract provisions of the Constitution is answered in the 
negative by the decision in United States v. Rock Royal 
Cooperative, Inc., et al., B07 U.S. 583 (1987) eneccccorssesessocsssssesssesesne 















ISSUANCE OF ORDER NO. 7 


SUPPORTED BY 

The evidence outlined in Findings of Fact 8 herein is enough 
to support the issuance of Order No. 7 under the commerce 
clause of Article I of the Constitution and section 8c of the 
Mili: sccscinsssnsbinaasiiniietcapi iliac deste dnasiaiaeiiaeiipahadialaa taeda 











MARKET WIDE POOL 


VALIDITY OF PROVISION IN ORDER No. 56 FOR 
Since section 8c(5)(B) of the act authorizes a market wide 
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MARKET WIDE POOL—Continued Page 


VALIDITY OF PROVISION IN ORDER No. 56 For—Continued 
pool or an individual handler pool (7 U.S.C. 608¢(5) (B)), 
and the former was chosen for Order No. 56, there appears 
to be no basis for holding that the choice was illegal and, 
furthermore, petitioners have failed to meet the burden 
which rests on them of showing that the failure to provide 
for an individual handler pool is contrary to the evidence... 1384 


MARKETING SERVICES DEDUCTIONS 


Not GIVING HANDLERS JUSTICIABLE STANDING TO COMPLAIN OF 
Deductions for marketing services, mentioned in Finding 13, 
are from funds belonging to producers, and the petitioners- 
handlers have no justiciable interest in them and no stand- 

Sree Rico Ath oT CU asia acne 


NOTICE OF PROMULGATION HEARING 


SUFFICIENCY OF 
Petitioners’ allegation that sections 956.8 (the definition of 


“unapproved plant”) and 956.9(b) (a part of the definition 
of “handler’”) contained in Order No. 56 were not covered 
by the notice of the promulgation hearing nor discussed at 
such hearing, cannot be sustained, since the original hear- 
ing notice contained proposals to include in the order a 
definition of a plant from which specified classes of milk 
would be sold in the proposed marketing area, a definition 
for any other milk plant, and a definition of the term 
“handler” as the operator of one type of plant so defined, 
and furthermore, the provisions complained of were re- 
ferred to in the notice reopening the hearing and were dis- 
cussed at the reopened hearing, and an opportunity to 
present evidence, views and arguments with respect to the 
questioned sections was afforded to all interested parties 
at the reopened hearing, and petitioners personally and 
through counsel availed themselves of such opportunity 


ORDER NO. 5 (OKLAHOMA CITY, OKLAHOMA) 


VALIDITY OF AMENDMENTS TO 
Where petitioner, a handler under Order No. 5 regulating the 
handling of milk in the Oklahoma City marketing area, 
complained of two amendments to the order, one extending 
the marketing area to include seven townships in Pottawa- 
tomie County, Oklahoma, and the other adding the butter- 
powder formula as an alternative for computing the Class 
II price, on the grounds that the amendment extending the 
marketing area is not supported by the facts and is not in 
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VALIDITY OF AMENDMENTS TO—Continued 
accordance with law, and that this will result in the peti- 
tioner’s being placed in an unfair competitive position in 
all of the territory it serves outside of Pottawatomie County, 
and that the amendment adding an alternative formula for 
computing the Class II price is not supported by the evi- 
dence in the record to justify an increase in Class II price, 
held, that the evidence at the promulgation hearings was 
sufficient to enable the Secretary to find that the addition 
of the seven townships will tend to effectuate the declared 
policy of the act and amply justified the addition of the but- 
ter-powder formula and, therefore, the relief requested by 
petitioner is denied and the petition is dismissed...mceunee 803 


ORDER NO. 7 (MILWAUKEE, WISCONSIN) 
VALIDITY OF 

Where petitioners, subject to Order No. 7, which regulates 
milk handling in Milwaukee, Wisconsin, objected to the 
order on the grounds that: (1) The order is not necessary 
to assure an adequate supply of milk in Milwaukee; (2) 
petitioners’ business and the Milwaukee milk market do not 
involve nor affect interstate commerce; (3) they are uncon- 
stitutionally compelled to pay charges which constitute a 
tax not levied for a public purpose; (4) they are forced to 
pay prices not fixed by free contract; and (5) the order 
was issued by the Secretary without examination of the 
record, and upon an unauthorized vote of cooperatives, held, 
that petitioners’ objections are without merit and, there- 
fore, the relief requested should be demied. ne cescsmesmmnensnsuen 1 


ORDER NO. 56 
ISSUANCE OF, BASED ON EVIDENCE AND RECORD OF PROMULGATION 


HEARING 
Petitioners’ contention that the evidence adduced at the pro- 


mulgation hearing does not support the issuance of Order 
No. 56 because, in effect, it does not show a need for an 
order in the marketing area, is without merit, since the 
Secretary of Agriculture made findings based on the evi- 
dence that conditions existed which authorized a marketing 
order under the act, and that the issuance of the order, and 
all of its provisions, would tend to effectuate the policy of 
the act, insure a sufficient quantity of pure and wholesome 
milk, and be in the public interest ..cceesccccssscssssessnesenssemeesensesenessnes 1383 
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VALIDITY OF 
Where petitioners subject to Order No. 56, which regulates 
milk handling in Sioux Falls and Mitchell, South Dakota, 
filed practically identical petitions attacking Order No. 56, 
among other things, primarily on the ground that the order 
is-unjustly discriminatory in that it requires the petitioners, 
as operators of approved plants to pay the Class I price 
for all milk disposed of for Class I use whether within or 
outside of the marketing area, whereas operators of unap- 
proved plants are only required to pay the amount of the 
Class I price differential on milk which is disposed of as 
Class I in the marketing area, held, that since the former 
practice of paying producers less for milk sold outside the 
marketing area than within such area was an unstabilizing 
influence in the market and lowered returns to producers, 
in the light of the market situation, it cannot be said that 
the distinction between milk distributors operating approved 
plants [under regular inspection of local health authorities] 
and unapproved plants [not under local inspection] or that 
the pricing of all milk of a primary and regular supplier 
of the market are unreasonable and since milk from outside 
the regular source of supply that is regulated by an order 
may be regulated in a different manner than milk, consti- 
tuting the primary source of supply for the market subject 
to the order, the act does not require that the pricing of 
milk of a regulated handler be restricted to the portion dis- 
posed of in the marketing area defined in the Secretary’s 
order; therefore, the handler’s petition should be dismissed 


PRODUCER-SETTLEMENT POOL 


VALIDITY OF REQUIREMENT FOR PAYMENT TO 
Where petitioner, a handler under Order No. 68, regulating 
the handling of milk in the Wichita, Kansas, marketing 
area, complained of the action of the market administrator 
in requiring it to make payments to the producer-settle- 
ment pool, for the months of April and May, 1947, under 
section 968.6 of the order, and maintained that it was not 
liable to make such payments because producers milk was 
not available to it during the period involved, held, that 
whereas subsection (e) of section 968.6 of the order pro- 
vides that the payments to the pool prescribed in subsec- 
tions (b) and (d) of section 968.6 shall not be applicable 
‘Gf the handler can prove to the market administrator that 
such milk and butterfat was used only to the extent that 
milk of producers was not available,” and petitioner failed 
to prove that the milk involved was used only to the extent 
that milk of producers was not available, the market ad- 
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PRODUCER-SETTLEMENT POOL—Continued 
VALIDITY OF REQUIREMENT FOR PAYMENT TO—Continued 
ministrator’s action was in accordance with law and, there- 
fore, the relief requested by petitioner should be denied and 
TENOR; RIMINI I ccs eeepc algal 313 


PROMULGATION OF ORDER 
EXISTENCE OF CHAOS IN MarKeT AS Not ESSENTIAL FOR 
It is unnecessary under the act that chaos in the market must 
be in existence before an order is issued or amended....cceecccco 303 


PROMULGATION PROCEEDING 
NATURE OF 
The promulgation proceeding is not an adjudication, and it 
is believed that the promulgation record evidence is suffi- 
cient for the Secretary to conclude that the amendments pro- 
tested by petitioner should be promulgated .......ecsccssssesuseesnseenseseee 304 


PRORATION OF MILK PROVISION 
VALIDITY OF 
The order provision of Order No. 56 requiring the proration of 
the milk produced by the petitioners to the uses of all milk 
produced or purchased, thus giving to purchased milk a simi- 
lar proportionate share in the total plant utilization is not 


NUN sick sees ostacteeiasaepusia eardeecenm nastinemooetsianige cenceeeeianies crasaaes 1384 
QUASI-LEGISLATIVE ACTION 
3 Of Secretary in issuance of amendments to milk ordev............. 310 


RECLASSIFICATION OF CREAM 
UNDER ORDER No. 27 
Where petitioner complained of the market Administrator’s 
action in reclassifying to Class I-A petitioner’s cream to 
which sugar had been added at petitioner’s plant and which 
cream was placed in cold storage and reported by petitioner 
to have been utilized as Class II-B frozen cream, and some 
time later it was withdrawn from storage and used in the 
manufacture of ice cream, held, that a mixture of 90% 
cream and 10% sugar was “cream” under the cream defini- 
tion in the rules and regulations under the act; that the 
market administrator unlawfully reclassified such mixture 
from its reported cream classification to the classification 
applicable to otherwise undesignated products, and that the 
market administrator should rescind his action in reclassi- 
fying the milk involved to Class I-A and to allow the classi- 
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RECLASSIFICATION OF CREAM—Continued Page 


UNDER ORDER No. 27—Continued 
fications of II-B and V-B and to honor petitioner’s claims 
for storage cream payments under section 927.9(g) of 
Order No. 27, promulgated under the act 99 


SECTION 8c(15)(A) oF AcT 
Adversary proceeding under, does not constitute a de novo 


NATURE OF PROCEEDING UNDER 
In a proceeding under section 8c(15) (A) of Act, which chal- 
lenges the lawfulness of an order, or a provision thereof, 
petitioners cannot have an adjudication de novo by new and 
REE PEIN vicsccicthacshincnissnscnnend Sunita ainissvnkiosilianbnae bbennseiastinnaaiicdbionse 


SCOPE OF PROCEEDING UNDER 
It is well established that the scope of this proceeding in 
grievances such as those involved herein does not extend 
beyond examination of the evidence in the promulgation 
paris WACO csi cei ELS ee ae tie 


STATUTES 
CONSTRUCTION AND INTERPRETATION OF HARDSHIP 
Petitioner’s complaint that it was forced to compete in “fringe 
areas” with unregulated handlers who can purchase milk 
from producers at substantially lower prices was not sup- 
ported by evidence in the record, but assuming that such is 
the case, there is no showing of illegal discrimination 
against the petitioner, since the fact that the particular 
regulation may demonstrably be disadvantageous to cer- 
tain areas or persons is not enough to constitute a violation 
of the due process clause of the Federal constitution.............. 


INTENT OF CONGRESS—MEETING CHANGING CONDITIONS 

In the enactment of the milk statute, Congress recognized 
that a rigid and inflexible method of regulation cannot be 
applied effectively in the changing conditions in the var- 
ious milk marketing areas, so that the effectiveness of 
pooling and price plans authorized for inclusion in milk 
orders depends upon their applicability to conditions affect- 
ing each marketing area and upon their adjustment from 
time to time to meet changing conditions 


UNAPPROVED PLANTS 
i 
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APPEALS FROM REFEREE 
PURPOSE OF 
There are no provisions in the rules of practice for inter- 
locutory appeals from the rulings of the referee, but all 
appeals from rulings by the referee upon motion, as illus- 
trated by Section 0.18, are intended to be taken up in con- 
nection with review of the entire proceeding by the Secre- 
tary after the referee has filed his report ....ececssssescsnesssseesseseeseeee 


COMPLAINT 
Denial of motion to make, definite and Certain o....ccccccscssssscsssseeesssseesnseesene 


DISMISSAL OF COMPLAINT 
MOTION FOR, GRANTED 
Complainant’s motion to dismiss complaint granted on the 
grounds that the evidence adduced at the hearing does not 
support the charges in the Complaint nn cecsesessssssesnssnsseneeseenee 


EFFECTIVE DATE OF ORDER 
Postponement of, pending action upon complainant’s motion for 
GERRI ATION: CL OETOR CRO masscsceseesssscnecssnorcninicninceonceprcobaitinimentoeinmenagaaiibes 


EVIDENCE 
Concerning failure to maintain written record showing true names 


HE TN stasis caesar statin ine glo ga atte 


MODIFICATION OF ORDER 
Permitting trading privileges to respondents as registered futures 
Commission Merchants Or FOOT DTOKETS -...ccceccsesrssessnseseesssernesseenerseesennseennsee “ 


MOTION 
DENIAL OF, TO HAVE COMPLAINT MADE DEFINITE AND CERTAIN 
Since answers to the complaint herein have been filed after the 
referee’s ruling, consequently, one of the functions and some 
authorities say the only function of the motion, namely, 
to enable the framing of a proper response of pleading, has 
ERAT OGIION sscin disc crercecsesi erica sceneries heretignieaapleiala tea eigunninesianiingiais 
Where complaint spells out the facts alleged against respond- 
ents and specifies the provisions of the act alleged to have 
been violated, and respondents’ motion, after filing answers 
to the complaint, seeks detailed delineation evidence of the 
precise legal theory or theories by which the complainant 
will attempt to link the facts alleged to the specified pro- 
visions of the act, the motion will be denied for failure to 
show lack of due process of law or noncompliance with 
section 5(a) of the Administrative Procedure Act or the 
rules of practice under the Commodity Exchange Act......... 
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MOTION—Continued 


DENIAL OF, TO HAVE COMPLAINT MADE DEFINITE AND CERTAIN— 
Continued 
Where respondents, after filing answer to the complaint, filed 
a motion requesting that the complaint be made definite 
and certain and that without the requested information they 
will be prejudiced in preparing for the hearing and pre- 
senting their defense, held, that the motion should be denied 
on the grounds that a pre-hearing conference is available 
in this proceeding; the complainant must proceed first with 
evidence at the hearing which is held at intervals; the re- 
spondents may claim surprise, may file briefs, and suggest 
findings and conclusions; and they may file exceptions to 
the referee’s report and have oral argument before the de- 
ciding officer prior to the issuance of the final decision and 
order so that respondents will have ample opportunity to 
meet not only the allegations of the complaint but also the 
complainant’s evidence and argument 


REGISTRATION 


SUSPENSION OF 

For wilfully evading the reporting requirements of the act 
and the regulations thereunder, the registration under the 
act of the respondent partnership as a futures commission 
merchant is suspended for 10 days; the registrations under 
the act of N. L. S., B. S. and H. A. as floor brokers are sus- 
pended for 10 days on the ground that these respondents 
were involved in the violations; and for wilful failure to 
make reports required by the act and the regulations there- 
under, all contract markets shall refuse all trading privi- 
leges to respondent D. C. for a period of 10 days 


Upon respondent’s admission of certain jurisdictional facts, 
waiver of oral hearing, consent to entry of the order herein, 
and stipulation, the registration of A. B. H. and that of 
W. B. B., as floor brokers under the act, are suspended, 
and their trading privileges are denied; and the registra- 
tion of W. B. B. and Company, Inc., and that of H. O. 
Company, as futures commission merchants, are suspended 
and their trading privileges are denied, except that with 
respect to H. O. Company the suspension of registration and 
refusal of trading privileges are held in abeyance 


REOPENING OF PROCEEDINGS 
DENIAL OF PETITION FOR 
The petition by one of respondents to reopen the proceedings 
for the purpose of offering in evidence additional exhibits 
because they were misplaced at the beginning of the hearing 
and the remaining documents were written after the hear- 
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REOPENING OF PROCEEDINGS—Continued 
DENIAL OF PETITION FOR—Continued 
ing, and also because these documents will substantiate the 
testimony of respondent who filed the petition, is denied, 
since the misplacing of the documents is not a sufficient 
reason to reopen the record now necessitating a remand to 
the referree for consideration of the additional material 
and, furthermore, most of the documents seem to relate to 
the charges against respondents other than the petitioner 


TRADING PRIVILEGES 
Modification of order to permit 


VIOLATION OF ACT 
EVIL INTENT AS NoT ESSENTIAL ELEMENT IN 
Violations of the act and regulations need not possess as an 
indispensible ingredient, which the respondents apparently 
argue, some sort of malevolence, evil intent, or motive to 
hide someone else’s violation Of the ACt eneccccccsessscscsssesssressssnnneseereensee " 


WILFULNESS 
MEANING OF TERM 
Wilfulness means “no more than that the person charged 


with the duty knows what he is doing” and it “does not 
mean that, in addition, he must suppose that he is breaking 
the law” 


GRAIN STANDARDS ACT 


EVIDENCE 
Facts showing improper loading of cars 


FINDINGS OF FACT 
Publication of, showing improper loading of carloads causing mis- 


representation of grade Of QTa@inn ccececcscocsevrsorccrsveresrseeresssseressrseeneesnsensenseey ie 


GRADE OF GRAIN 
Improper loading of carloads causing misrepresentation of 


GRADING OF COMMODITY 
Incorrect certificates of, not due to fault of licensed inspectors 


INSPECTORS 
Improper loading of cars causing incorrect grading and certifi- 


cation by 


MISGRADING 
Deceptive scheme used in shipping wheat as cause of 


112 
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MISREPRESENTING GRADE OF WHEAT 
Pa IE arn 110, 758. 


PUBLICATION OF FINDINGS OF FACT 
IMPROPER LOADING OF CARLOADS OF GRAIN 

Where it was found that the incorrect certifications of the 
grain in certain cars and the incorrect representation as 
to grade were caused by loading in the bottom of said cars 
of a quality inferior to the quality certified, that the said 
inferior grain was placed in each of the cars underneath 
better corn in such a way that samples taken in the cus- 
tomary manner for purposes of official inspection disclosed 
only the corn of the better grade, the Judicial Officer held 
that the incorrect grading did not result from any fault on 
the part of the licensed inspectors and that the findings 
based upon the evidence taken at the hearing should be 
TON cin ectcuticemebaioran isi ietslacaaaanieaniainaacantpag ety COS 


IMPROPER LOADING OF CARLOADS OF SOYBEANS 

In this proceeding under the act to ascertain the cause of the 
alleged incorrect grading of soybeans, it is determined that 
inasmuch as the uneven loading of the cars prevented the 
taking of representative samples of the whole contents of 
each of the cars in the course of usual and ordinary samp- 
ling procedures, and caused the contents of the cars to be 
certified incorrectly as to grade, the incorrect grading did 
not result from any fault on the part of the licensed inspec- 
tors, and this decision and order based upon evidence taken 
at the hearing should be published 


VIOLATION OF ACT 
IMPROPER LOADING OF CARLOADS OF WHEAT 
Loading of cars of wheat delivered for shipment from the 
Continental Grain Company’s elevator and tendered for in- 
spection in such manner that the usual probing and inspec- 
tion would not disclose inferior wheat in the bottom of the 
cars, with the result that Federal inspection did not reveal 
such inferior wheat, held to constitute a violation of the act, 
and the findings should be published 2........csesssosssessssseesesseesssssseseee a 


Improper loading of carloads Of SOYDEAMS ~.ncceecccsscnsesssesnsensssusesassneenee 
PACKERS AND STOCKYARDS ACT, 1921 


ANSWER 
Effect of failure to file, im Proper OFFICE oeeeecsceesevoccscecsrresseeeersesessseesssssasseressessereee 


BONDS 
act 0 Salita 0 BO. ccsnisncdiintecncnnncsimnnttamniilen 
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158. BOOKS AND RECORDS Page 
Respondents are directed to maintain a separate bank account 

designated as shippers’ proceeds ACCOUNE Qccercccsnsccssensnensmeemenmen 1127 
Respondents ordered to keep proper accounts, records and memor- 

anda involved in their business at the stock yard .....ccccccccsscmne oie, Oe 





120, 122, 126, 134, 137, 144, 1037, 1119. 


CEASE AND DESIST 


EURO UMAR ossissceassnsososcrissiosinncsacpnSincatetoniiaeseasehrseaaieeldapoaelini 40 
Causing false and incorrect entries to be made in dealer’s own 
accounts and in the accounts of the stockyards OWMETS....ccccccs: 332, 336. 


Causing false weighing of livestock at any posted stockyard......... 503, 
522, 541, 558, 575, 593, 610, 626, 641, 657, 670. 


Concealing the dealings in consigned livestock by issuing bills, 





58. invoices and accounts of sale in fictitious names ........ Lassie 
Dealing in consigned livestock for speculative purposes by dealers 
SERRE SUG CRI  siseisiicteccsbsisiticcssermendiatistanianticiieacnteiicicetia acs 


Engaging in business as a dealer without registration and with- 
out furnishing bond as required by the act and regulations 





CRMC asia cessssitci estas ncicncestntissade nips eeeciicelind 145, 389, 395, 1275. 
Engaging in the unfair, unjustly discriminatory, and deceptive 
practices set forth in the Findings of Fact ..ccccsccsssncsusssusesen ~7178, 954. 
Failing to apply commission charges Properly -ecccsscmsussmnsnmunmen LOB 
21 Failing to keep such accounts and records as fully and correctly 
disclose all transactions in their DUSiMESS .....cescessscecssseeessessssneceeeeseesen 332, 383. 
Failing to meet outstanding drafts and thus endangering the 
prompt accounting and payment of shippers’ proceeds ...nccccu 1263 


Failing to pay full purchase price for livestock o.cmmnnmnnmmnnnn 188 


Failing to render just, fair, and non-discriminatory stockyard 
DOGO cc ecsnecieemncscicsvsnn ssiainhn ices te abe ahiseeinsiias nian ted nsinaigtmmes Ae 


Failing to show the full, true and correct names of the purchasers 
CO GN iseccccsseisn iss cassscwissceinsosdsscosisitinaceccecthatttersseesoaean ta tcessialdeacsmeattedlataiate 1125 


Giving false information to authorized agent of. Secretary................ 40 


; Issuing checks covering net proceeds derived from the sale of the 
hogs in favor of persons who were not the true owners of the 





Waa si cessation ine csitietie ih ciminNecsbapiaiaiaae 244 
Issuing checks on the custodial account which were returned by 
Tacs Wieirndc iow: Emmtaltbleemt: Letra sca cisescsscicsaasincinskacinnsleltb 1125 


Issuing invoices and accounts listing marked-up pPrices.....cmm 1141 
Making or causing to be made false entries in accounts, records 


ONDA TAME EN arsenate corte sntokeeco sence seen nea 40, 352, 
862, 377, 409, 503, 522, 541, 558, 575, 593, 610, 626, 641, 657, 670. 
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Marking up the purchase prices of cattle 


Misrepresenting yields derived from calves purchased in open 
competitive bidding 


Misusing funds received as proceeds from the sale of livestock con- 
signed for sale on a commission basis 13, 383, 472. 


Obtaining false weights from weighmasters at posted stockyard 352, 
862, 377, 409, 1123. 


Operating as a market agency or dealer while insolvent ..................... 840 


Purchasing livestock for account of unregistered partnership for 
speculative purposes 


Refunding the marked-up purchase prices 
Selling hogs which were fraudulently procured 


Selling livestock for employees Of reSPOMGENts ouneeccceescccsccscscuesssecsereenseeeee . 891, 
11382, 1135. 


Selling livestock to employees and a clearee of respondent.............. xi 0688, 
1129, 1133, 1141. 


Submitting accounts of sale which showed assumed, false, ficti- 
tious or otherwise incorrect or incomplete names of purchasers 1141 


Taking livestock into respondent’s own account for speculative 
purposes 


Unlawfully using funds received as proceeds from sale of live- 


, 
141, 1113. 


Using fictitious names as the names of the persons for whose 
epccemmnte Baca WES I nieces esac sche eShsccsetlatccie 


Using funds belonging to customers 


Using funds belonging to shippers to finance respondent’s own 
speculations in livestock 482, 1263. 


Wrongfully converting to respondent’s own use hogs belonging 
to others 


CONSENT ORDER 
Cease and desist from violations of the act described in Findings 


OT als ici ceca sits nla cies tasshainseciletaeslaiiitepasina iensetiaainscnhicean lensing co” 13, 
120, 122, 126, 134, 137, 144. 


Suspension of registration for engaging in unfair, unjustly dis- 
criminatory and deceptive practices and devices described in 


NN a a ee a 
120, 122, 126, 134, 187, 144. 
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Admission of facts alleged in the complaint Dy ccs 
147, 336, 383, 389. 


NEG: ae Ee i iat raccecsccgigseceematln een 
147, 336, 383, 389. 


Death 


DISMISSAL 


GO RN i ciiiecscicescaicstipeciisiinas thin apcecieaitiniiahanabinaiasiaaasalcaacieieh 
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Page 
80, 


30, 


896, 


855, 956. 


FAILURE TO ESTABLISH AGREEMENT TO PURCHASE SHEEP 
Where complainant alleged that it purchased a number of 


sheep on order for respondent who refused to accept them, 
and respondent in its answer denied that he had ordered the 
sheep, held, that since complainant has failed to sustain the 
burden upon it of proving by a preponderance of the evi- 
dence that respondent ordered the sheep, and that respond- 
ent’s actions subsequent to the shipment of the sheep in- 
creased complainant’s loss in this matter, the complaint 
SUI Ti CMRI ic iisidessssin Sechrest 


FAILURE TO ESTABLISH AVAILABILITY OF PEN SPACE 
Where complainants alleged that each of them, as dealers, 


applied to respondent for assignment of cattle pen space 
which request was refused by respondent and that its re- 
fusal was unjust and discriminatory and therefore in viola- 
tion of the act, and respondent justified its refusal on the 
grounds that no pen space was available for assignment to 
dealers and that complainants were unfit persons to do busi- 
ness at its stockyards, held, that since the weight of the the 
evidence supports the position of respondent that no pen 
space was available for assignment, the complaints should 
be dismissed, and since it is found that the complainants 
failed to sustain the burden of proving the availability of 
space for their use, it is unnecessary to base the decision 
Gm ‘the ground: of wmfitmesm, lO: icccesiiesecssssrsesiorsescinecciisensisisenisiscsnnton 


Failure to show unfair and unjustly discriminatory practice by 
assignment or reassignment of pen space among commission 
ira aici becsecctnccoecnterrenoneeoe cman ia seenemenia agama 

LACK OF SUBSTANTIAL EVIDENCE WARRANTING FINDINGS OF VIOLA- 


TION OF ACT 
Where the complaint charged that respondent, a registered 


dealer under the act, and at times specified in the Order of 
inquiry and Notice of Hearing was so engaged in the Union 
Stock Yards, Chicago, Illinois, paid various weighmasters 
for falsely recording weights and scale tickets, paid for 
cattle purchased by him on the basis of incorrect weights 
shown on such false scale tickets which became part of the 


1400 


14 


1026 
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DISMISSAL—Continued 
LACK OF SUBSTANTIAL EVIDENCE WARRANTING FINDINGS OF VIOLA- 
TION OF AcT—Continued 

records of the stockyard company, and that respondent’s 
books and records did not disclose all expenses incurred by 
him in his business as a dealer at the stockyard during 1949 
and 1950, held, that inasmuch as the vague testimony of the 
two former weighmasters, unsupported and uncorroborated 
by more specific testimony of other weighmasters or by 
other proof of the falsity of weighings involving the re- 
spondent, falls short of the applicable evidentiary require- 
ments, the evidence in the hearing record is not sufficient 
to constitute “substantial” evidence warranting findings 
and conclusions that the respondent violated the act as 
charged and, therefore, the Order of Inquiry should be 
dismissed 


MOTION FOR, GRANTED 

Where the motion to dismiss the complaint states that the 
by-laws of the respondent authorized the carrying of re- 
ceipts from the sale of patrons’ livestock in its general 
account and temporary use of such receipts pending dis- 
tribution of the receipts, and that complainant has assur- 
ance that respondent has obtained proper books and records, 
the order of inquiry is, accordingly, dismissed ........... 471 


Settlement between parties 
675, 676, 774, 1276. 


EVIDENCE 
Burden of proof as to availability of pen space 
Failure to sustain the burden upon complainant of proving by a 
preponderance of the evidence that respondent ordered the 
sheep, and that respondent’s actions subsequent to the shipment 
of the sheep increased complainant’s loss in this matter. 


Insufficiency of, warranting findings and conclusions of violation 


Reasonableness of assignment or reassignment of pen space.......... 1031 


HEARING 
DENIAL OF PETITION TO REOPEN 

Where respondent filed exceptions te the Hearing Examiner’s 
report and filed also an answer to the petition to reopen 
the hearing for the purpose of taking further evidence, re- 
spondent’s petition to reopen is denied for failure to com- 
ply with the requirements of the rules of practice under the 
act, but respondent is allowed 30 days after this order to 
file a brief or a memorandum in support of the statements 
of his exceptions to the Examiner’s report -..eccccccccmsnmenn. 366 
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INSOLVENCY ruse 
Engaging in business during period of, as constituting violation 
cheers ces teeter nsec cto ahnea gaa oee act 1127 


JURISDICTION OF SECRETARY 
Question of availability of cattle pen space and unfitness as 


grounds for denying use of stockyard facilities... ccscccnsessneueeu 23 

PEN SPACE 
Effect of failure to establish availability Of ccccccscssssesssssssssssssssunsssnesens 23 
Reasonableness of assignment or reassigmMent Of oocccecccccsscsccsssscessenreeeeee . 1031 
Unfitness as grounds for denying use Of o..cccccccccssssscssnssnsesuseessenseemseeessseee 23 


RATES AND CHARGES 
AUTHORIZATION OF, FOR SALES BY AUCTION 
Inasmuch as the parties are agreed, the rates and charges for 
sales of livestock by auction are authorized during the life 
of this order and, for good cause shown, this order shall 
become effective in less than 30 days rcceecccssscsennenimnmenmennn 1084 


CRI CI ooo. a ca craatas eins cacanbomadanacieanakestaeaaeuaes aaratren $1, 
240, 245, 326, 333, 380, 467, 468, 485, 486, 850, 948, 1128, 1264, 1267. 


IDENTIFICATION OF PROCEEDING 

Upon notice filed by respondent that the stockyards have been 
leased from present owner and will hereafter be operated 
under the name of Chattanooga Union Stock Yards and the 
filing of tariff by the new operators conforming to current 
rate order, and upon recommendation by the Livestock 
Branch, this proceeding shall hereafter be identified as 
Chattanooga Union Stock Yards, Respondent, P&S Doc. No. 
1598, and the new operators shall be subject to all orders 
TON sissies band caat accuclglasaaner haiti tes niaaretiiitia 27, 390. 


INCREASE IN 

Upon petition by respondent, notice to the public, and an- 
swer by the Livestock Branch, respondent is authorized 
forthwith to publish and file a tariff amendment setting 
forth the rates and charges given herein for yarding live- 
stock in lieu of the corresponding rates and charges now in 
effect, subject to the conditions stated in Paragraph 5 of 
HORDOTGOIT S DORTRIONY  cecicteegicerecnnsnicenerncmenmaperminnn ccieienelonsbiciadi ee 


MODIFICATION OF 
Upon petition, as amended, by respondent, notice to the public, 
and answer by the Livestock Branch, respondent is author- 
ized to file an amendment to its current tariff establishing 
as rates for yardage services the rates set forth in the pub- 
lic notice under the heading “Proposed Rates” ............... 44, 
238, 469, 487, 764, 765, 768, 770, 848, 851, 853. 
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RECONSIDERATION Page 
DISMISSAL OF PETITION FOR 

Respondents’ petition for reconsideration, objecting to the con- 
tinuation of the order suspending their registration, is de- 

nied for failure to show error in the order of April 17, 1953, 

which is hereby reinstated, except that, in view of the cir- 
cumstances, respondents’ registration is suspended for a 

period of 30 days, and the stay order of May 5, 1953 is 


NN ie saat a a a 


Respondents’ petition for reconsideration objecting to the 
order suspending their registration is denied for failure to 
show error in the order of May 21, 1953, which is hereby 
reinstated, and the stay order of June 5, 1953, is vacated 767 


759 


REGISTRATION 
SUSPENSION OF, HELD IN ABEYANCE 

Respondent, a market agency and dealer, ordered to cease and 
desist from violations of the act as described in the Find- 
ings of Fact by (1) marking up the purchase prices of cattle 
above the actual purchase price and issuing invoices and 
accounts listing such marked-up prices; (2) refunding the 
marked-up purchase prices through checks made payable to 
the assumed, fictitious or otherwise false names; (3) sell- 
ing livestock to employees and a clearee of respondent; and 
(4) submitting accounts of sale which showed assumed, 
false, fictitious or otherwise incorrect or incomplete names; 
and respondent is further ordered to keep proper accounts, 
records and memoranda; and for engaging in the unfair, 
unjustly discriminatory and deceptive practices described 
in the Findings of Fact, respondent’s registration under the 
act is suspended for a period of 10 days, such suspension 
iS hb Weld th abeyanes Uk ee a, sc 2397 


Respondent is ordered to cease and desist from violations of 
the act by using funds belonging to shippers to finance re- 
spondent’s own speculations in livestock, and failing to 
meet outstanding drafts and thus endangering the prompt 
accounting and payment of shippers’ proceeds, and for such 
violations of the act respondent’s registration as a market 
agency and dealer is suspended for a period of 90 days, the 
suspension to be held in abeyance 2... ccenmsmnnnnmemeneinene 1263 


Suspension of, for violations Of net nce jo 
28, 33, 115, 118, 121, 124, 131, 135, 242, 328, 335, 337, 338, 341, 354, 
$67, 381, 384, 397, 476, 489, 509, 528, 547, 564, 581, 599, 615, 631, 645, 


661, 771, 952, 969. 








REPARATION 
UNFAIR AND DECEPTIVE PRACTICE 
Where complainant alleged that respondent sold a number of 
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UNFAIR AND DECEPTIVE PRACTICE—Continued 

hogs to complainant in violation of instructions issued 
by the Bureau of Animal Industry, United States Depart- 
ment of Agriculture, concerning the disposition of hogs from 
quarantined areas, and that as a result of such sale com- 
plainant sustained a loss, and respondent denied responsi- 
bility for complainant’s loss, held, that since the loss to 
complainant in connection with this transaction resulted 
because respondent failed to disclose the origin of the hogs 
and sold them in violation of the quarantine instructions, 
complainant is entitled to an award of reparation in the 
amount of the loss sustained by complainant nce. 1271 


SHIPPERS’ PROCEEDS ACCOUNT 


Respondent is directed to deposit the gross proceeds received 
from the sale of livestock in a separate bank account designated 


RB —_sssesssoessennsetestneetscesscntsenseesnsensecenpeniseinennecenseinin dicciniicthoacgitiereninisetblatestiaan: AA 


Respondents are ordered not to withdraw funds from, for any 
other purposes except those for which shippers’ proceeds may 
be properly used as set forth in the regulations under the act 1127 





STAY ORDER 


Pending issuance of another Order .....cccccossccsscsssensssssseeesssenesneeesnesinessemses - 6, 
775, 855. 


SUSPENSION OF REGISTRATION FOR— 
Engaging in the unfair, unjustly discriminatory and deceptive 


UGCUONG 6 ciiccictienticss mpc lncegicsainniiapethiciomnensnpaiapcaanigettasilertliha Ease 332, 
$36, 352, 362, 377, 389, 409, 482, 503, 522, 541, 558, 575, 593, 610, 626, 


641, 657, 670. 
Operating as a market agency or dealer while insolvent..................... 340 


Violations of act described in the Findings of Fact....ccccccccccsssscssseeee 117, 
120, 122, 126, 134, 137, 954, 1141, 1263. 


Wilful violation of the act by failing to furnish bond and failure 
to pay for purchases made while insolvent........cccccccsssnsnsmesnu . 951 


Wilfully violating the act by misusing funds received as proceeds 
from sale of livestock consigned for sale on a commission basis 383 


UNFAIR AND DECEPTIVE PRACTICE 
FAILURE TO DISCLOSE INFORMATION CONCERNING DISPOSITION OF 
Hocs FROM QUARANTINED AREA 
The sale by respondent to complainant of hogs from a quar- 
antined area without informing complainant of this fact, 
under the circumstances of this case, constitutes an unfair 
and deceptive practice within the meaning of the act... 1271 
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UNFAIR PRACTICE Foge 
Unlawfully using funds received as proceeds from sale of livestock 30 


UNFAIR, UNJUSTLY DISCRIMINATORY, AND DECEPTIVE PRACTICE 
Failing to pay full purchase price for livestOCk ne eeccccccsmnnnnenn 140 


Unlawful use of funds received as proceeds from sale of livestock 117, 
120, 122, 126, 134, 137, 144. 


UNFITNESS TO OPERATE BUSINESS 
GROUNDS FOR DENYING USE OF STOCKYARD FACILITIES 
The right of a stockyard company to exclude from its premises 
persons of doubtful reputation finds support in a number 
of court decisions 


VACATION OF PRIOR ORDER 
WITHDRAWAL OF AMENDED ANSWER 

Where respondents filed a second petition for reconsideration 
contending that the letter submitted with their amended 
answer asking for suspension of the seven-day suspension 
should be considered part of their amended answer and that 
they did not intend to consent to an effective suspension 
of their registration, the order of May 21, 1953 is vacated, 
the respondents are given permission to withdraw their 
amended answer, and are allowed 30 days within which to 
file another amended answer or other documents looking to 
consent disposition of the proceedings 


VIOLATIONS OF ACT 
Acts CONSTITUTING 
Withdrawals by market agency from the shippers’ proceeds 
account for the market agency’s own use of more money 
than the market agency is entitled to at the time of with- 
drawal, extending credit out of the shippers’ proceeds ac- 
count, and financing country purchases of livestock out of 
the shippers’ proceeds account are violations of the act and 
RERT IRGC TRU ONTIO ssnccsicescnsacicnssesescsscrsnrsteneanraoenscnn seca 


Causing deficit to exist in their custodial account for shippers’ 
proceeds by using funds received as proceeds from the sale 
of livestock consigned to them for sale on a commission basis 
for purposes of their own, and thereby endangering or im- 
pairing the faithful and prompt accounting therefor and 
payments of portions thereof due owners or consignors of 
livestock or other persons having an interest therein........... 


Causing false and incorrect entries to be made in accounts... 3386 


Causing false weighing of livestock at posted stockyard........ 503 
522, 541, 558, 575, 593. 


Cheating on weights of ‘Livestock, n.ccccceescmscsmsseesusssmersmeeeememnnnnn 1276 
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VIOLATIONS OF ACT—Continued 
Acts CONSTITUTING—Continued 
Concealing the dealings in consigned livestock by issuing 
bills, invoices and accounts of sale in fictitious names.......... 


Consigning livestock for sale on a commission basis to var- 
ious market agencies under fictitious names ssctbdilicamiacs 


Dealing in consigned livestock for speculative purposes by 
respondents and their employees o.n.ceecevecsanevssreesseseeseresesennsssessensessesssen “ 


Demanding refunds based upon alleged excessive “shrinkage” 
and “driftage” of the calves 


Demanding refunds from the stockyard company, after pur- 
chase of calves in open competitive bidding at an agreed 
price per cwt., based upon carcass yields of the calves when 
SURRTIONO HEE: EI itineraries erences 


Engaging in business at the stockyard as a market agency 
and dealer while beimg imsolvert nn eeesscocsmcssesseeecseseneeeenese 


Engaging in business as a dealer without registration and 
without furnishing bond as required by the act and regula- 
tions thereunder 389, 396. 


Engaging as a dealer at a posted stockyard without being 
WOGIAEONOR “GIN TOINIE  iessiicniesscisccosnicscsseaniciaapemetbnpanbaaniasbaeeunce Aa 
Engaging in unfair, unjustly discriminatory and deceptive 


TI OUNCI  assicspcendsctpscesinccinnteeeapaniniesseascmiscnsssan lib nagd coisas ctesnten Oe 
336, 352, 362, 377, 389, 393, 409, 763, 1037, 1125. 


Entering business transactions under fictitious names in re- 
spondent’s books and TeCOTdS nccncrenceccersenrennreneeneememensemmnnmannn 415 


Failing to apply commission charges Properly ...cccccccccscsnsssssmnssee a Oa 


Failing to deposit the gross proceeds received from the sale 
of livestock in a separate bank account designated “Ship- 
TIBOR FN scence ccccsartnccncactenin os crcotorisioe sia 


Failing to furnish bond as required by the act and the regu- 
Jats a en ee ee a 


Failing to keep such accounts, books, records, and memoranda 
as will fully and correctly disclose all transactions involved 
Wi PORTONGENES DOEINEEE cncsscgenincmaicsitinihatmurniinincsines Olly 
840, 383, 389, 393, 482, 503, 522, 541, 558, 575, 593, 610, 626, 641, 
657, 670, 1132. 


Failing to pay full purchase price for livestock. ccscccccssme - 138 
Failing to render just, fair, and non-discriminatory stockyard 
EE VAG ssascsicccepiisleviricinine hintaan baaag algae sacastaiaaiitei 332, 1037. 


Failing to show the full, true and correct names of the pur- 
CUBAN: OE TENORIO cestsiecscsccssvsssseamasiineratrcncersictestirwitactinnsdnicniaca ata Ea 
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VIOLATIONS OF ACT—Continued 


Acts CONSTITUTING—Continued 
Failure to furnish accounting in connection with transactions 
as constituting concealment of true nature of transactions 954 


Failure to keep proper records and establish custodial account 
for shippers’ proceeds in accordance with regulationzg................. 237 


Issuing checks on the custodial account which were returned 
by the bank for insufficient funds 1127 


Issuing false and incorrect accounts of sales and invoices 475 


Issuing false invoices covering hog sales transactions on which 
the weights or prices, or both, were increased over and 
above the true weights and prices at which the hogs were 
MIE cassceeitiaceiensecsicantesakssaciecinecsseoaeesianmaasteanaencneianiadheii cata iaiaeeicuns GE 
Issuing invoices and accounts listing marked-up prices.. 1141 
Making or causing to be made false entries in respondent’s 
ACCOUNTS, TECOFAS ANG MEMOLAMIA. .eeceeeesesrrscreseesrseeerserrseeeserseresenareneee . 862, 
362, 377, 409, 503, 522, 541, 558, 575, 593, 610, 626, 641, 657, 670. 
Marking up the purchase prices Of Cattle ..eccecsecsssnssnsenssemsemnseneee . 1141 
Misrepresenting the yields derived by respondents from the 
edives yunttinest ase, ESS, ) 


Misusing funds received as proceeds from the sale of livestock 
consigned for sale On @ COMMISSION DASIS -.crccccseenenenn 18, 
383, 475. 


Not fully reporting to Purchasers -.cccccccccscsunsnssneeemnnmmmeunnnen L276 


Obtaining commissions and trading profits at expense of coli- 
EAE INE ING citccigricsstetieiicecinsconncnsectignieniernniiisiiainimnmaiannon WO 


Obtaining false weights from weighmasters at any posted 


SUSE eked ssticibchiscaeshnl bili iteeel iid enien 352, 
362, 377, 409. 


Operating as a market agency or dealer while insolvent.......... 340 
Permitting respondent’s auctioneer to speculate in livestock 237 
Purchasing livestock for account of unregistered partnership 

for SeRCRINETE DUP HONOR: ke case 389 


Purchasing livestock and failing to pay the full purchase 
price thereof 140 


Refunding the marked-up purchase prices 1141 


Selling livestock consigned to respondent for sale on a com- 
mission basis to employee and clearees of respondent.. 475, 
1141. 
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Selling livestock for employees of respondent ..ececssennenenmne O98, 
1132, 1135. 


Submitting accounts of sale showing assumed, false, fictitious 
or otherwise incorrect names as purchasers of livestock...1135, 1141. 


Taking consigned livestock into names of respondents.......237, 1132. 


Unlawfully using funds received as proceeds from sale of 
DiI ciiscsesiissesesssoteipienitineieapcceltieiaihssiatcisacirinitsSteacadasesbaelicoiaisiaicaiscin ys AM 


Using fictitious names and abbreviations on accounting............... 237 
Using funds received as proceeds from the sale of livestock 
consigned to respondent for sale on commission basis for 
purposes of dealer and purposes other than the payment 
of lawful marketing charges and the remittance of net pro- 
ceeds to shippers 
Using shippers’ proceeds to finance certain of dealer opera- 
MN TS SE che TA accesses ceetalantcneaiaetesteanieicaieemveancneicio 
Wilfully making or causing to yas dail false entries in el 
ETS’ ACCOUNTS, TECOTAUS ANA MEMOTANAA .ncceecscssrcssrsssesssssnssenerenesnesn . 


Wrongfully converting hogs belonging to others 


WILFUL VIOLATION OF ACT 
FAILURE TO FURNISH BOND 

Respondent’s failure to furnish the required bond held to be 

wilful in view of respondent’s refusal to furnish the bond 

in spite of repeated requests from the Packers and Stock- 

yards Division for such bond, and by reason of respondent’s 

failure to pay for livestock purchased by him, respondent 

GMa WEREL CRUE, WiCtmitanth: CEN RU issccsscicspcscciensiesaincpsesiorsirenasenmeinaccinesicn 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ABANDONMENT 
Effect of exercising dominion by, of commodity to carrier 


ABEYANCE 
Denial of request to hold proceeding in ....cccsccsssoesseensssnessnesnessesnesseesneses 


PROCEEDING HELD IN 

Where respondent owed complainant a sum of money and tend- 
ered its check to complainant for that amount but the check 
was refused by complainant, which check was submitted 
with respondent’s formal answer, held, the latter has not 
violated section 2 of the act, but since its check is now stale, 
it should be returned to respondent, and the proceeding 
should be held in abeyance to give the parties an oppor- 
tunity to settle on the basis of this decision... mum 2566 
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ABNORMAL DETERIORATION OF COMMODITY Page 


AVERAGE DECAY BEYOND TOLERANCE AS INDICATING 

Where federal inspection certificates issued at shipping point 
show that each shipment was certified prior to shipment to 
grade U.S. No. 1, Size A, and upon inspection of the ship- 
ments at destination by the Railroad Perishable Inspection 
Agency, the potatoes in one car were found to contain “Sun 
Scald decay irregular ranging from zero in few sacks to as 
high as 14% in others, average 7%. 90% of sacks wet 
spotted and stained as result of decay, some very wet”, and 
R.P.1.A. inspection of another car showed that the potatoes 
therein were “Firm good quality and sound to 12%, average 
6% decay, Potato Leak and Sun Scald”, held, that the aver- 
age decay beyond the tolerance permissible for U.S. No. 1 
potatoes showed that the potatoes involved herein were 
abnormally deteriorated at destination 


DAMAGE RESULTING FROM 
Where, under a contract of purchase and sale on an f.o.b. 
basis, complainant sought to recover the purchase price of 
a truckload of potatoes sold and delivered to respondent 
who admitted the purchase but denied that he accepted the 
potatoes because they were not in suitable shipping condi- 
tion when loaded by complainant, held, that the weight of 
the evidence shows that the soft rot damage to the potatoes 
occurred in transit, and that the complainant should be 
awarded reparation in the amount of the purchase price..... 
DEPARTMENT OF AGRICULTURE DOCUMENT AS EVIDENCE OF 
The U. S. Department of Agriculture Circular No. 773, dated 
August 1948, and entitled “Spoilage of Fresh Fruits and 
Vegetables in Rail Shipments Unloaded at New York, 1935- 
-52,” supports the belief that the amount of 10 percent Bac- 
COPIED ORG TLOG 16 WOR TNED. ccinseieenneeenqncsninameneees cals 


MUIR I, sia tcssisscccsiacsetettispieetmssrnnnscsiclanteseminesttantieniainstinticn 


EXCEPTION TO RULE OF EVIDENCE RELATIVE TO ESTABLISHMENT OF 
An exception to the rule of evidence relative to the estab’ish- 
ment of abnormal deterioration of commodity has been held 

to apply where a buyer may prove breach of the seller’s 
warranty of suitable shipping condition in spite of proof 

of abnormal transportation service if the nature of the dam- 

age found at destination is such as could not have been 
caused by or aggravated by the faulty transportation service 


INSPECTION REPORT SHOWING 
Where the condition inspection report made on January 8, 1952, 
indicates that an average of 65 percent of the heads of let- 
tuce showed 8 to 6 head or wrapper leaves blistered and 
peeling characteristic of freezing injury, and that there was 
20 percent damage by yellow discoloration affecting 4 to 6 
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ABNORMAL DETERIORATION OF COMMODITY—Continued Page 
INSPECTION REPORT SHOWING—Continued 
head or wrapper leaves, the conclusion is reached that the 
lettuce which made up the bulk of the car arrived at des- 
tination in an abnormally deteriorated condition 


LACK OF SUITABLE SHIPPING CONDITION SHOWN BY 
A carload of lettuce containing approximately 10 percent Bac- 
terial Soft Rot, mostly in advanced, and some in early 
stages, must be regarded as abnormally deteriorated and 
therefore not in suitable shipping condition at the time of 
its purchase 


RULE OF EVIDENCE RELATIVE TO ESTABLISHMENT OF 
It is a well established rule that evidence of abnormal deterior- 
ation of the commodity upon its arrival at the destination is 
evidence of the breach of warranty of suitable shipping con- 
dition only in cases in which the transportation service was 
normal. This rule does not necessarily assume that the ab- 
normal transportation service caused the damage. It merely 
acknowledges such possibility, and even though the possibil- 
ity of unsuitable shipping condition at time of billing re- 
mains, it bars a recovery for want of proof that the dam- 
age resulted therefrom 00... 


omen a 


ACCEPTANCE ‘ 
Effect of, of commodity upon liability for purchase price... 1074 


Effect of, upon plea of Statute of Frauds 454, 900. 


EXERCISING DOMINION OVER COMMODITY AS CONSTITUTING 
Having unloaded the watermelons and placed them in its 
warehouse, respondent is deemed to have accepted them 
and is liable for the purchase price thereof, less any dam- 
ages which respondent can show resulted from a breach of 
contract on the part of complainant 


FAILURE TO GIVE NOTICE OF REJECTION AS CONSTITUTING 
By failing to give notice of rejection within the time allowed, 
held, that respondent constructively accepted the three car- 
loads of the fruit, that upon such acceptance, respondent 
became liable for the contract price, subject to its right to 
claim damages for breach of warranty by complainant.....159, 1342. 


PRESUMPTION OF 

Unloading the bananas and placing them in respondent’s 
warehouse and paying freight are acts so patently incon- 
sistent with rejection that acceptance by respondent must 
be presumed, and having accepted the bananas. respondent 
became liable for the purchase price with a right to deduct 
any damages it can show resulted from complainant’s breach 
Wi aim lnc scspdeinessbsantcaneg amanda lial eee el 
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ACCEPTANCE—Continued 
UNLOADING OF CAR AS CONSTITUTING 
Unloading of a car, prior to giving notice to the seller of re- 
jection, has been generally held to constitute acceptance by 
OS RII Ios cake tect orca acetce etre cpetrtoreieererns rcceusances 


ACCOMMODATION PARTY 
LIABILITY OF 
Under § 29 of the Uniform Negotiable Instruments Law, 
which has been adopted in Minnesota, H. M. is liable to 
complainant for the amount of the check as a holder for 
value, even though complainant, when taking the check, 
may have known that H. M. was only an accommodation 


ACCORD AND SATISFACTION 
en een as peicsbaaeniviovaeoosacalaanasiaclawoeicaaiansces 


UNACCEPTED REMITTANCE NoT CONSTITUTING 
Where respondent-purchaser tendered a check to complainant- 
seller in an amount which the latter refused to accept, and 
the check was turned over to the Department to be held in 
escrow pending the settlement of this controversy, held, that 
since the remittance was not accepted by complainant there 
OVALS TL) SATIRE ANT: iste rsnsieescsesnctessrenssiasalanign 


WHEN PAYMENT OF LESSER AMOUNT CONSTITUTES DISCHARGE OF 
OBLIGATION 

Where a genuine dispute exists, payment of a lesser amount 
in discharge of the obligation may constitute a valid con- 
sideration for an accord and satisfaction, but it is necessary 
that such lesser sum be offered in full settlement of the 
whole amount, and be offered in such manner as to amount 

to a condition that if the lesser sum is accepted, it is done 

so in full satisfaction, and it must be such that the party 

to whom the lesser sum is offered realizes that upon accept- 
ance thereof, he does so subject to such condition.................. 


ADMINISTRATIVE PROCEEDINGS 
cecal A I isch detalii haipreeeaadienniatalmiaite 


AMENDMENT 


OE prroe OMOR iineicacnsennssssessenesceseemeneeseenenesenenssneneneeenetnnnesremenretnntaencememesese 


Page 


1321 


1360 


431, 


458, 884. 


APPLICATION FOR LICENSE 


I iscseesstrncnieshrsacnccrsceerspsetnscornnsscnscsemsenoiiinssetetaseieetiteatitinassttansaeiscish 


ARBITRATION 
Effect on settlement of claim Dy ~.ccc--nmn 


1306 
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ARRIVAL OF SHIPMENT Page 
FAILURE TO SHOW GUARANTEE OF TIME OF 
Evidence showing that the contract was the usual f.o.b. con- 
tract and that although complainant agreed to ship the 
cauliflower via the first truck out, it did not guarantee arri- 
val of the truck at destination at any particular time......... 


Guarantee of time of, in delivered sale 


BANKRUPTCY 
Defense of, not meritorious in a disciplinary proceeding under 
the act 


DISMISSAL OF COMPLAINT BECAUSE OF 
Although bankruptcy proceedings do not, merely by virtue 
of their maintenance, terminate an action already pending 
in a non-bankruptcy tribunal, to which the bankrupt is a 
party, it is within the discretion of the Secretary to de- 
termine whether or not to proceed further with a reparation 
proceeding where respondent has been adjudged a bankrupt, 
but has not yet been discharged in bankruptcy and, under 
these circumstances, the Secretary dismissed the complaint 


Within: PPC IIIT eiciiisiinienniiccidinancaniacainiiiteadiitaieamignen: 7 Cle 
179, 263. 


BRAND NAME 
Effect of purchase by 


BREACH OF CONTRACT 
Billing of f.o.b. shipment in name of seller as consignee not con- 


stituting 
DEDUCTIONS FROM INVOICE PRICE BECAUSE OF, NOT JUSTIFIED 
Even if it should be held that there was a breach of contract 
by complainant, respondent would not be justified in making 
a purely arbitrary deduction from the invoice price, as it 
has attempted to do, but would be required to prove the 
amount of loss sustained as a result of any such breach. 


Effect of failure to give notice of restrictive embargo upon question 


Purchaser entitled to deduct damages resulting from 


BREACH OF EXPRESS WARRANTY 
Evidence failing to show 


BREACH OF IMPLIED WARRANTY 
Of merchantability of commodity 


BREACH OF WARRANTY 
Evidence showing, by failure to meet contract requirements.............. 1838 


Wine OF Ae R FO i iccinatnierieiommnpuientemuiiaeainiap iim .. 1488 
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BROKER Page 
Evidence showing party engaged 88 ~crrcccmrunnnmennnenunnnnnn M2 














BROKERAGE FEE 
ALLOWANCE OF REDUCTIONS FOR, AFTER REJECTION 
After rejection, it was quite proper for complainant, who was 
located in Texas, to have a broker handle the disposition of 
the goods in New York, and such charge was properly de- 
ductible from the gross proceeds obtained on resale... 1352 










Not allowed because not necessary incident to resale of com- 
WORE ciescunmenaicmaas 






raciosstaasgenceslagtcnamiialbassinictiaanaeneeics: AM 








CANS 
Right to recover reasomable vale Of .ceecrecccsomsessmensceernserssesessseesssernscsesesensseenssee 










CONDEMNATION OF PRODUCE 
Tomatoes condemned by city authority because of “Late Blight Rot 
ee CE 













cas tN Fc kdb icslhinbal tain 





CONFLICT OF LAWS 
APPLICATION OF LAW OF COLORADO ON QUESTION OF WARRANTIES 
Upon the basis of conflict of law rules for ascertaining the 
nature and interpretation of a contract, and upon the evi- 
dence of record, the question whether the contract before 
us contains an implied warranty or warranties must depend 
upon the Colorado statutes and rules of decision... 683 










EXTENT OF APPLICABILITY OF STATE LAWS UNDER ACT 

While the validity of contracts to sell perishable agricultural 
commodities in interstate commerce is to be determined by 
the federal act and the regulations issued under it to the 
extent that they are applicable, the law of the state the 
rules of which would be applicable under conflict of laws 
continues to be applicable to the determination of the ques- 
tion of validity to the extent that the federal act and regu- 
lations do not provide a rule for its SOlUtiOM 2 ceecssscessseesenense 
















CONSIGNMENT AGREEMENT 
Creek a IR assess eticchcssscensetitessietbepcisinttiscsessscentanesiaitinson 







CONTRACT OF PURCHASE AND SALE 
CONTINGENT MODIFICATION OF 

A stamped notation which apears on the Broker’s Memoran- 
dum of Sale reading, “If any adjustments or allowances are 
made from the original invoice railroad claim belongs to 
shipper unless otherwise specified,” is strictly a contingent 
modification of the rights and duties of the parties in the 
present f.o.b. contract, and since no adjustments or allow- 
ances were asked for or granted in this case, the conting- 
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CONTRACT OF PURCHASE AND SALE—Continued Page 
CONTINGENT MODIFICATION oOF—Continued 
ency which would have modified the contract did not take 
place and, therefore, the parties are bound by terms of the 
BTISEINSD CNTR LG isesccssssnssccccscciecrrtens sich cise ther dince lle taints . 677 


EVIDENCE SHOWING PRODUCE WAS IN ACCORDANCE WITH TERMS OF 
Since the U.S. Standards for Potatoes prescribe a minimum 
diameter of 1% inches for U.S. No. 2 grade, 1% inches for 
U.S. Commercial, and 1% inches with not less than 40% 
6 ounces or more in weight for Size A, and the potatoes in 
car NP 90075 were certified at destination to be U.S. No. 2 
Size A grade with a minimum diameter of 1% inches mostly 
(55 to 90%) 6 ounces or larger, it is concluded that the 
potatoes were large size U.S. No. 2 grade as specified in the 

NI srsistcccereniceiacqcticomennnndiniaipiamnannanoninenmbpniipcuninnnss. >a 


Failure to prove right to recOVer UNE .necrecsesecesssnssssensresnnesnenneenmnn TTT 


INTERPRETATION OF PROVISION OF, IN’ ABSENCE OF AMBIGUITY 

Where the contract contained the provision that shipment 
and loadings should be at shipper’s option, respondent can- 
not read into the contract a provision that the potatoes were 
to be shipped at the rate of one carload per day, and, if 
respondent desired that complainant be bound by such a 
condition, it was for him to insist that such a condition be 
stipulated in the contract and, not having done so, respond- 
ent is bound by the terms of the contract which he signed..... 1415 


CONTRACTS 
ESSENTIALS TO CONSUMMATION OF 
It is essential to the formation of a contract that there be a 
mutual manifestation of assent to the material terms of the 


GO cissnnictso iesssinecccmesniaccriguviatiannsscbinianiataaneedtnnjamiatienacs damcaseaie 1407 
CONVERSATION 
Not constituting agreement of COMSIGMMENE ...cccccsscssecesssenesmeeneeeneensete 1079 


COST OF INSPECTION 
LACK OF RIGHT TO RECOVER 
The cost of inspection is not properly allowable as an item 
of damages for the reason that it is considered as part of 


Clee cok Of GOREIR: CUMIN, cists 1169 
COUNTERCLAIM 
Dismissal Of -1.cccaccccenwerereneneseeenero nomen SOR 


“162, "900, 977, 992, 1188, 1219, 1226, 1286. 
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DAMAGES Page 
EFFECT OF FAILURE TO PROVE AMOUNT OF, FOR BREACH OF WAR- 


RANTY 
Where respondent has failed to sustain the burden of proving 
the amount of damages sustained as a result of the breach 
of warranty by complainant under the two contracts, nom- 
inal damages of $1 should be awarded to complainant on 
each contract 1342, 1352. 


EFFECT OF FAILURE TO PROVE, FOR BREACH OF CONTRACT 

Although for breach of contract by complainant-seller, re- 
spondent-buyer would be entitled to damages measured by 
the difference between the value of potatoes meeting con- 
tract requirements and the value of the potatoes actually 
received, respondent cannot recover such damages, since it 
failed to sustain the burden of proving both values, because 
it failed to prove the value of the potatoes received, and 
speculation as to this value is not permissible 


Loss sustained because of decline in market price not recoverable 


MEASURE OF, BASED 0ON— 
BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY 
Damages for breach of an implied warranty of merchantabil- 
ity is the difference between the value of the juice grapes 
actually delivered and the value of juice grapes meeting 
contract requirements 


Breach of warranty 
1338, 1355, 1438. 


BREACH OF WARRANTY OF SUITABLE SHIPPING CONDITION 
The complainant’s damage for breach of the seller’s warranty 
of suitable shipping condition would be the difference be- 
tween the value of the carload of lettuce at the time of 
delivery to complainant and the value it would have had if 


it had been as warranted 
1104, 1199. 


FAILURE TO DELIVER PRODUCE 
Where respondent failed to deliver several carloads of pota- 
toes as required by the contract between the parties, com- 
plainant is entitled to damages measured by the difference 
between the contract price and the prevailing market prices 

on the dates shipments should have been made 


Refusal to accept delivery 


Rejection of commodity 
169, 187, 262, 722, 784, 934, 1004, 1008, 1041, 1171, 1302. 
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DAMAGES—Continued Page 
MERCANTILE EXCHANGE PENALTY AS ITEM OF 

In an action for damages for failure to deliver several cars 
of onions purchased for resale on the Chicago Mercantile 
Exchange, where the evidence shows that the shipper’s fail- 
ure to deliver resulted in a penalty of $576 against com- 
plainant-buyer for nondelivery on the Exchange and that 
respondent-shipper was informed at the time of the trans- 
action of the possibility of such a penality in event of fail- 
ure to deliver the onions, held, that the penalty is a proper 
item of damages due complainant from respondent as a 
result of respondent’s failure to deliver onions in accordance 

With: the: cOnwWwant: ccccmnunciiciionmnninmeinnemmmammenn T10 


MITIGATION OF 

After an unjustified rejection by the buyer, the seller, in 
disposing of the shipment, is only required to make reason- 
able efforts to mitigate the damages, so that, if, in the sell- 
er’s judgment, a resale can be made to better advantage by 
diverting the car to another market than that by which it 
was rejected, and there is no indication of lack of diligence 
or bad faith in his so doing, the validity of the seller’s action 
WARE Dit NID isis ccecscocsstinsincrn cen tclcnchbiecarnnaa occorenisleactnteoma 781 


PROCESSING OF PRODUCE AS NoT PROPER MEASURE OF 
Where respondent knew that the potatoes were not suitable 
for making regular chips and that there was only a limited 
number of outlets for brown chips, it is concluded that such 
loss is not proper for consideration in computing the dam- 
ages With respect to the two CAarlOads onncecceeccsssssssmssssemssennssnnesie 1335 


DEFAULT 

Admission of material facts alleged in the complaint by................... a 70, 
72, 78, 82, 89, 91, 95, 97, 149, 155, 166, 168, 177, 

179, 196, 198, 201, 210, 220, 223, 252, 262, 272, 274, 

276, 278, 285, 426, 429, 441, 443, 448, 450, 463, 709, 

711, 720, 722, 735, 747, 749, 806, 808, 810, 812, 817, 

828, 861, 871, 876, 915, 917, 980, 984, 986, 988, 999, 

1002, 1004, 1013, 1044, 1046, 1057, 1059, 1061, 1067, 

1082, 1085, 1086, 1101, 1144, 1168, 1173, 1182, 1194, 

1222, 1229, 1247, 1250, 1252, 1254, 1278, 1280, 1282, 

1297, 1299, 1805, 1309, 1349, 1851, 1872, 1374, 1404, 

1418, 1427, 1431, 1433, 1453, 1456. 


Waived of Cbel Tmt TR i ccccrccicceleerewncerienntuneisictoniceeticences 68, 
70, 72, 78, 91, 149, 155, 166, 168, 177, 179, 196, 198, 
201, 210, 220, 223, 252, 262, 272, 274, 276, 285, 426, 
429, 441, 448, 448, 450, 463, 709, 711, 720, 722, 735, 
747, 749, 806, 808, 810, 812, 817, 828, 861, 871, 876, 
915, 917, 980, 984, 986, 988, 1002, 1004, 1013, 1046, 
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DEFAULT—Continued 
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1057, 1059, 1061, 1067, 1082, 1085, 1086, 
1178, 1182, 1194, 1222, 1229, 1247, 1250, 
1278, 1280, 1297, 1299, 1305, 1309, 1349, 

1374, 1404, 1413, 1427, 1431, 1433, 


1144, 
1252, 
1351, 
1453, 


DEFECT IN COMMODITY 


EFFEC 


T OF FAILURE TO PROVE INJURY OCCURRED PRIOR TO TIME OF 


BILLING 
Since the question presented herein is whether the defect de- 





DEFENSES 
Failure to establish 


DELIVERED SALE 


scribed as “sunken discolored areas, generally occurring 
over shoulders” is definitely a result of factors other than 
rough handling in transit if mechanical or other injury in 
transit could possibly have been a factor in the develop- 
ment of this defect, complainant’s claim must be denied for 
want of proof that the injury occurred prior to the date 
of billing, in spite of the possibility or even considerable 
probability that the injury occurred before that time.......... 







GUARANTEE OF TIME OF ARRIVAL OF SHIPMENT IN 
While complainant’s argument that where the seller does not 





DELIVERY 
EFFECT 


guarantee time of arrival in a delivered sale, he cannot be 
held liable for the losses due to carrier delays is supported 
by some authority, this proposition may hold good if it can 
be shown that the shipper is not in any way responsible for 
the delay, but complainant cannot claim the benefit of this 
rule since it cannot show that complainant was in no way 
responsible for the carrier elays..iie..cscccesessssssssscsssessesesssssenseenseseese 


OF FAILURE TO TAKE 


Where respondent failed to avail itself of the opportunity to 





DEPOSITION 
Admissibility of exhibits by way of, offered as evidence... 


DETERIORATION PERCENTAGE 
Not establishing lack of suitable shipping COmditiOm.....cccccmescuesnunens 





inspect the onions, respondent’s failure to object promptly 
and to notify complainant within a reasonable time of its in- 
tention not to take possession of the merchandise amounted 
to an acceptance, making respondent liable for the purchase 
price, and respondent’s failure to take delivery of the onions 
and to pay the purchase price therefor is in violation of 
section 2 of the act for which reparation should be awarded 
to complainant 












Page 


1168, 
1254, 
1372, 
1456. 
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DIRECT SHIPMENT Page 
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DISCIPLINARY PROCEEDING 
CHARACTER OF 

A disciplinary proceeding does not deal with the relationship 
of the respondent to his creditors for the purpose of seek- 
ing compensation for the creditors but involves the rela- 
tionship of the respondent to the public at large, at least to 
that part of the public in the business of selling and buying 
Perishable agricultural COMMOAItICS o..ccccccssscsssesssssnassinesneeseessennee 725 


DEFENSE OF BANKRUPTCY IN 
Bankruptcy is not a meritorious defense in a disciplinary pro- 
ObnE net NEP WEA OE Wen eae 725 


DISCLOSURE 
FAILURE TO PROVE LACK OF, OF MATERIAL INFORMATION 

Respondent’s contention that complainant failed to disclose 
material information as to shipping point, date of ship- 
ment, and date of car arrival is without merit, since com- 
plainant furnished respondent with the name of the shipper 
as well as the shipping point, and it is reasonable to con- 
clude that complainant also supplied the shipping date and, 
furthermore, the evidence shows that it was a general prac- 
tice for buyers to ask the shipping date in those instances 
where the seller does not disclose such informatio.........ccccc 788 


DISCRETION OF SECRETARY 
To dismiss complaint because of bankruptcy of respondent................. 263 


DISMISSAL 
ACCORD AND SATISFACTION 
Where complainant sought to recover reparation for the un- 
paid balance of the purchase price of two carloads of toma- 
toes sold and delivered to respondent and the latter in its 
answer denied liability, held, that since respondent’s check 
sent to complainant and received and accepted by it in full 
payment for the produce constitutes an accord and satis- 


faction, the complaint should be dismissed... cesses 927, 1321. 
Complainant’s petition for reconsideration dismissed for failure 

£0: ‘gine Gere Hae Pee WL ODOM aici cishscesincetssceinsidsttntinenlascictesnin 192, 

270, 417, 444, 795, 911, 972, 1046, 1068, 1204, 1220, 1247, 1435. 

QL CREATEED inssssnscsccsscecccsecevsscssvcioncsscathcs schsnscecclateer ltcascediepuceiseceaastsi tite pe ean 281, 


752, 900, 977, 992, 1188, 1219, 1226, 1286. 


DISCHARGE IN BANKRUPTCY 
Where respondent has been discharged in bankruptcy, the 


Complaint is Aismmiswed nn ncnincncccncceeeeenmencemteneneensceeinsinnettt . 85, 
92, 186, 263. 
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DISMISSAL;—Continued Page 
FAILURE TO ESTABLISH BREACH OF CONTRACT 
Where complainant alleged that respondent sold a carload of 
peaches without notifying it that the shipment was a 
“Tramp” car and that the delayed arrival of the peaches 
resulted in damages to complainant because of a market de- 
cline in the price of peaches, and respondent in its answer 
denied any liability, held, that (1) respondent sold to com- 
plainant not a “Tramp” car of peaches but a rolling car of 
the fruit which was at the time of sale in direct line of 
haul from shipping point to destination point; (2) diver- 
sion orders were promptly given to the railroad; (3) fail- 
ure to accomplish diversion was not due to negligence on 
the part of respondent; and (4) complainant has failed to 
establish by a preponderance of the evidence the alleged 
breach of contract by respondent on the basis of an implied 
warranty that the shipment would arrive at destination 
without delay and, therefore, the complaint should be dis- 


: 
mis areeessesceesencensonessesensensonscsesstesacsessesesesesseensesertececeesenseses seceeesesossoresseesresesssesseesoseassecesescseceeseecee 


FAILURE TO ESTABLISH SELLER KNEW SALE WAS FOR DIVERSION 
Where complainant sought to recover from respondents for a 
supplemental transportation charge paid by complainant 
in connection with a delivered track sale of a carload of 
potatoes delivered by respondents to complainant, which 
charge was over and above the through rate, and was as- 
sessed by the railroad upon its discovery that the through 
rate from Chicago, Illinois to Huntington, West Virginia, 
was not applicable to the shipment of the potatoes because 
of the circuitous routing and diversion ordered by respond- 
ents prior to the track sale and delivery at Chicago, Illinois, 
held, that since the seller failed to show that the seller 
knew or should have shown that the potatoes were being 
purchased for diversion, the complaint should be dismissed 


FAILURE TO FILE COMPLAINT WITHIN LIMITATION PERIOD 
Where the informal complaint was not filed within the limi- 
tion period, the complaint should be dismissed for lack of 


OE i caceicliascia leh dectahoasaininsiical anes apsansia iol ites 


FAILURE TO PROVE ALLEGATIONS IN COMPLAINT 
Where complainant offered no evidence to support the allega- 


tion that he granted allowances on two truckloads of ban- 
anas sold to respondent only on the latter’s assurance that, 
if the bananas were resold for more than anticipated, re- 
spondent would pay the balance of the purchase prices, and 
its vice-president testified that there was no agreement on 
respondent’s part to make further payments, the complaint 


should be dismissed 
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DISMISSAL—Continued Page 
FAILURE TO PROVE DAMAGES 
Even if the tomatoes involved herein were in unsuitable ship- 
ping condition at time of billing, which question is not de- 
termined, complainant’s claim should be denied for failure 
of proof of the alleged Te sustained, and the ee 
ahiiiine We" Ga nn ee 


FAILURE TO PROVE RIGHT TO RECOVER 
Where complainant has failed to prove the right to recover 
from the respondent under the contract here involved, the 
COUNT aSUAT RURTUTATAR TA. EU on cciscsienestscecensenens caer 


Failure to show commodity failed to meet contract specifications... 


FAILURE TO SHOW MARKET VALUE OF PRODUCE 
Where respondent failed to ship carrots of the size and grade 
contracted for, in the absence of any convincing evidence of 
the market value of the carrots delivered, the complaint 
should be dismissed and, in view of the conclusion that re- 
spondent breached the contract, the facts should be pub- 


FAILURE TO SHOW PARTIES ENTERED INTO CONTRACT 
Where the evidence shows that the parties did not enter into 
the alleged contract, for lack of proof of a contract binding 
upon respondent, the complaint should be dismissed 


FAILURE TO SUSTAIN ALLEGATIONS OF COMPLAINT 

Where the evidence indicates that the final disposition of the 
potatoes was made by respondent pursuant to complainant’s 
instructions and with complainant’s approval and, accord- 
ingly, complainant has failed to sustain the burden resting 
upon it of establishing by a preponderance of the evidence 
the allegations of its complaint, held, the complaint should 
be dismissed 


FAILURE TO SUSTAIN BURDEN OF PROOF OF EXISTENCE OF CON- 
TRACT AND ACCOUNT ON INDIVIDUAL CAR BAsIS 

Where complainant has failed to establish by a preponderance 

of the evidence the existence of a contract between the par- 

ties for the sale of cars of pascal celery consigned by com- 

plainant to respondent and an accounting by respondent 

therefor on an individual car basis, held, the complaint 
should be dismissed 


Failure to sustain burden of proof as to terms and conditions of 
the contract relied upon 


FAILURE TO SUSTAIN BURDEN OF PROVING OF EXISTENCE OF CON- 


TRACT 
Where neither party has submitted corroborated evidence in 
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FAILURE TO SUSTAIN BURDEN OF PROVING OF EXISTENCE OF CON- 
TRACT—Continued 
support of their respective versions of the contract terms, 
and complainant has not sustained the burden of proving 
that the parties entered into a contract with respect to the 
produce here involved, held, the complaint should be dis- 


, 
PRMD : ctactsariianeics scigpeaatidczsseiiastesacast isinasicacheuccaseiac nities 


FAILURE TO SUSTAIN BURDEN OF PROVING TRANSACTION WAS SALE 
Where complainant has failed to sustain the burden of prov- 

ing that the transaction was a sale, held, the complaint 
IPURCUINEAN RD CANIN on icc a ocr eateries 


INSTITUTION OF COURT PROCEEDINGS 

Where the controversy has been made the subject of a court 
proceeding, the complaint and counterclaim are dismissed 
without prejudice, since the Secretary has no authority to 
stay the court proceeding, and to proceed administratively 
would not only involve a conflict of jurisdiction but would 
place upon the parties the undue burden and expense of 
two presentations of the same controversy 


LACK OF LIABILITY OF AGENT ACTING FOR DISCLOSED PRINCIPAL 

Where the evidence shows that respondent acted as an agent, 
and that prior to the transactions he fully disclosed such 
fact to complainant, together with the identity of the prin- 
cipal for whom he was acting, held, that as agent for a 
disclosed principal respondent is not individually liable for 
the commissions due to complainant and, accordingly, the 
Complaint should be Gismissed ..eeesccsssnsecrssnseessesssusesnssenesnes 819 


ne i CR ais . 946 


PAYMENT IN ACCORDANCE WITH PREVIOUS ORDER 
Since respondent has paid to complainant in accordance with 
a previous order and has thus fulfilled its obligations to 
complainant and has not violated the act, the complaint in 
GTAERE  UEOTITI AG RLURINCIO, scenes conse ecnsccnsnss oe Sersetcinessesastednsetc bi 


PETITION FOR RECONSIDERATION 
Where the previous order is supported by evidence of record 
and the applicable principles of law, the petition for recon- 


sideration is dismissed 
270, 417, 444, 795, 911, 972, 1046, 1068, 1204, 1220, 1247, 1435. 


Rejection of commodity not without reasonable cause. 
1160, 1248, 1317, 1406, 1441. 


SETTLEMENT BETWEEN PARTIES 
Where the Department was notified by complainant’s attor- 
ney that respondent had paid to complainant the full amount 
in controversy, indicating that the complaint may be dis- 
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SETTLEMENT BETWEEN PARTIES—Continued 
missed, the complaint, accordingly, is dismissed....cccccmm 75, 
79, 87, 193, 298, 423, 426, 754, 813, 823, 824, 
945, 946, 1020, 1107, 1184, 1208, 1254, 1381, 1382, 1458. 


SETTLEMENT BY ARBITRATION 
Where it appears that the issues joined by the pleadings in 
this proceeding under the act are the same as those sub- 
mitted for arbitration and that such issues have been 
considered and determined in the arbitration proceeding, 
held, no issues remain for determination by the Depart- 
ment and, therefore, the complaint should be dismissed 


DIVERSION OF SHIPMENT 
Applicability of implied warranty of through rate in............ 


DOORWAY INSPECTION 
Effect of .. scescasbiscecstate 


DUMPING OF PRODUCE 
Failure to establish mecessity £0r eececssccssssssssssseesessseesaseeeenessee 


ELECTION OF REMEDIES 
EFFECT OF FILING OF CLAIM AGAINST CARRIER 

The filing of a claim against the carrier to protect the secur- 
ity interest from the running of the period of limitations on 
claims is not necessarily inconsistent with the present ac- 
tion on the contract brought against respondent-purchaser, 
and the mere filing of a notice of claim against the carrier 
is not such an act as would amount to an election of reme- 
dies, even if the actions against the carrier and against 
respondent were clearly inconsistent 


In counterclaim based upon same subject matter as that before 
State Court 


EVIDENCE 
ADMISSIBILITY OF, WITHOUT REFRESHING MEMORY UPON BASIS OF 
RECORDS 

Where it appears that the deponent’s testimony in answer to 
certain interrogatories was based upon recollection solely, 
without utilizing records to refresh his recollection of the 
transactions in question, held, it is immaterial that the de- 
position does not conclusively show whether the witness was 
refreshing his memory upon the basis of records, since 

the absence of such records requires a consideration of the 
probative value to be assigned to the deponent’s answers to 

the interrogatories, and not to the admissability of such tes- 


PHTMOTA YS «caceecereeevsonscreoscerenininnooceebestensnssabasecsssctehinsnsarsensectennensteseceesteteetsnensseesbtessntesisessisasessecesees 





1568 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 12A.D. 


JANUARY-DECEMBER 1953 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


EVIDENCE—Continued Page 
ADMISSIBILITY OF EXHIBITS BY WAY OF DEPOSITION OFFERED AS 

Where a party does not expect to appear at the hearing and 
wishes exhibits attached to the pleadings introduced in evi- 
dence, the proper procedure is to submit them by way of 
deposition. In that way the proper groundwork can be laid, 
the exhibits identified, they can then be offered in evidence, 
and their significance can be explained 


ALLOWANCE AGREEMENT 

Evidence showing that the parties entered into an allowance 
agreement providing for the acceptance and payment of the 
purchase price by complainant to respondent of a carload 
of celery, and for the payment by respondent to complain- 
ant of an allowance, and complainant accepted and paid for 
the shipment but respondent has failed and refused to pay 
TR RN iris secekeesic aac esieeapaeptseincnass 73 


Breach of contract 1317, 1379. 
Breach of warranty by failure to meet contract requirements 
Broker obtained proper allowance from shipper. 


BROKERAGE AGREEMENT 
Evidence showing that complainant negotiated a contract on 
behalf of respondent in accordance with the brokerage 
agreement entered into between the parties, and respond- 
ent failed to pay the brokerage fe€ .eccesccccscssmsursnesunnenn 210 


BURDEN OF PROOF AS TO— 
ABNORMAL DETERIORATION OF COMMODITY 
Evidence showing that in this f.o.b. sale, under the regulations 
under the act, the celery was required to be in suitable ship- 
ping condition, but respondent has failed to sustain the 
burden of proof to show that the celery was abnormally 
deteriorated upon arrival at destimatiom nneecssnsnssssssssmssensun . 885 


Agent exceeding his authority 

Agreement relative to condition Of fait: neeeccssssssssessmseensenesnen 1317 
Allegations of the Complaint ...eecccnsseosesssenee i » 1422 
Amount of damage 

Amount of damages for breach of warranty 


BREACH OF WARRANTY 
The purchaser must establish by a preponderance of the evi- 
dence any breach of warranty, express or implied, and any 
damages recoverable as a result thereof....ccccscssrsnenemeusmesenese 


COMPROMISE AGREEMENT 
Where respondent alleged that the parties entered into an 
oral compromise agreement for the payment by respondent 
to complainant of a certain amount and that complainant re- 
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COMPROMISE AGREEMENT—Continued 
fused to accept the check for that amount, held, that upon 
this conflict of the testimony, and in the absence of cor- 
roborated evidence, respondent has failed to sustain the 
burden upon it of proving the alleged compromise agree- 


Development of decay 

Establishment of defenses 

Existence of consignment contract .. 

Existence of contract and account on individual car basis. 


Joint account agreement provided for the payment of personal 
expenses 


Practice to ship celery in paper-lined crates 
Quality of Produce 
Shipment failing to meet contract specifications 


TERMS AND CONDITIONS OF CONTRACT 
Where complainant offered no proof and, accordingly, failed 
to sustain its burden of proof to establish the terms and 
conditions of the contract relied upon, the breach thereof 
by respondent and the damages sustained, the complaint 
should be dismissed 


Transaction constituted sale 
Circumstances showing lack of negligence of broker.. 


Compliance with terms of contract of purchase and sale 
1177, 1211, 1226. 


Conversation not constituting agreement of consignment........ .. 1079 
Deterioration of produce was abnormal 

Deterioration of produce was not abnormal 

Diversion orders were promptly given to the railroad 


Existence of agency 
Failure to deliver potatoes in accordance with contract specifica- 


Failure to exercise proper degree of care in disposing of commod- 


FAILURE TO PROVE— 
Agent exceeded his authority .ccccscccccssensenerernennee 


Agent negligently performed his Guties -.nccccmsnseecneeememennemmunenene 


Allegations in answer to COmplaimt -ccccmsmnenseneminsmememensmeenmnneinin 
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Amount of proceeds received from sales of produce. 


Ty a i 1079 


Brenéh 02 cone sib iis oes heciabbclc hea, LIM 
858, 970, 1286. 


Breach of express and implied warranties of fitness for use 1152 
IEE or cpsctccseiassecturmosoucsuctpoaoyensccesasos .. 1440 
Breach of warranty that beans were of fancy quality............ oie, 
Breach of warranty as to grade, quality or condition 1233 
Commodity failed to meet contract specifications wun 1062 


Complainant was dilatory in giving respondent notice of the 
shipment of the first three carloads of potatoes. 1419 


OT IOIIG III ass ssccsetisecnscscc es sscctsisceecesctaeipcieciahisnisirinsinicsitnsinns; “LORD 
Damages resulting from unreasonable delay in reselling fruit 1152 


Damages ee from ee unsuitable shipping condition 
WE TINIE cccisscesscesaed bab iolekeactevtberedeainsssibes atnsbsstececslain tence cx Ot 


Deceptive practices, fraud and Concealment .necceccccccssesessesssesenssessee 1313 
Dumping of produce was necessary 1286 
Failure to make immediate shipment ...ccccccceccsssssseseeseenenemennee 1091 
Guarantee of arrival of produce at specified time................ 1219, 13382. 
OLE GARNET UE I sie cerns neccicecrnneecn a cpsiecocteraseninicesescnesin. , 
Lack of opportunity to fully inspect Produce orm 1215 
Lack of suitable shipping Condition .csocsssssensenssnnusmsnnonn 999 


MISREPRESENTATION OF PRODUCE 

Where respondent alleged that the produce was misrepre- 
sented; that it had no market value; and that complainant 
knew or should have known that the produce was not in 
merchantable condition at the time of sale, held, that no evi- 
dence was submitted by respondent in support of its allega- 


Representation that car doors had not been opened enroute to 
Nn rsacnca cicada gipeiseabie gna 


RECISSION OF CONTRACT 

Respondent has failed to sustain the burden of proving a 
recission of the original contract or the making of a new 
contract under which he was to sell the potatoes for com- 
pininaat’s qccedint eiliilidniin tiie tictinthiniiitichicinisedisicien YES 


Strawberries contained MAG Gots nreccccscnrsuneerermummmmennnnen 1306 
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F.0.B. SALE WITHOUT WARRANTY OF SUITABLE SHIPPING CONDITION 


Where the evidence shows the melons were sold on the basis 


of the inspection made at the shipping point, without any 
warranty of suitable shipping condition, complainant is en- 
titled to an award of reparation in the amount of the pur- 
chase prices of the melons and the counterclaim should be 
CUD eA eat Ae ee ee Soe 


FRAUDULENT MISREPRESENTATION OF QUALITY OF PRODUCE 


Where respondent admitted that the potatoes involved in 


several shipments were sold and invoiced as U.S. No. 1 
potatoes and that most of the defects existing in them were 
defects that would exist before the potatoes were harvested, 
but contended that some of the potatoes were sold as com- 
mercial grade, held, that respondent’s contention is incon- 
sistent with his admission that all of these potatoes were 
invoiced as U.S. No. 1 and that the evidence establishes an 
intent on the part of the respondent to sell as U.S. No. 1 
potatoes that were of an inferior Frade o..eeceecssscssasenmnseensssenseeeeeee 


Informal complaint not filed within limitation Period.......cccccsseesesseeseene 
LACK OF MUTUAL ASSENT AS TO CONTRACT PRICE 


Where complainant sought to recover the balance of the pur- 


chase price of two carloads of apples allegedly sold to re- 
spondent at a certain price per crate f.o.b. and respondent 
maintained that the price was on a delivered basis and that 
it has fully paid on that basis, held, that there was no 
mutual understanding between the parties as to the price 
and, therefore, respondent is liable for the difference be- 
tween the reasonable value of the apples as indicated by the 
net proceeds and the amount already paid complainant... 


MEANING OF TERM “PICKOUTS” 


Where respondent admitted that he purchased “pickouts” but 


denied that they were to be “culls” or “dogs” and alleged 
that they were to be “pickouts” from No. 1 potatoes, and 
the evidence offered by complainant shows that the potatoes 
were “pickouts” from No. 1 grade potatoes, held, that in 
the absence of other evidence on the question, the parties 
intended the term “pickouts” to mean “pickouts” from No. 1 
grade potatoes; that respondent has failed to sustain the 
burden of proving that the potatoes delivered were not in 
suitable shipping condition; and that the potatoes delivered 
to respondent were “pickouts” from No. 1 grade potatoes..... 


NATURE OF, ADMISSIBLE IN ADMINSTRATIVE PROCEEDING 


In administrative proceedings presiding officers are expected 


to admit not only all evidence which is clearly admissible, 
but also all evidence of doubtful admissibility, but this does 


Page 


55 


285 
801 


246 


877 
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NATURE OF, ADMISSIBLE IN ADMINISTRATIVE PROCEEDING—Continued 
not mean that all evidence received at the hearing must be 


considered as competent and admissible......ecccccsecsessesssesnenee 1358 
Probative value of, to be assigned to deponent’s answers to inter- 
I rc ct a 1052 
Produce was handled under normal transportation service and con- 
ON A che ae 1243 
Produce was not in suitable shipping CONditiOn .....cccccccsosssessssesnssensemeene 1243 
PPUDGMOS WAG SECS LECit TCLS Tee cr esecearcereceetceeecnsiees 1008 


PROMPT AND PROPER SALE 
Evidence held to show that the resale of the rejected carload 
of tomatoes by the broker at auction on behalf of complain- 





ant-seller was properly made for the best price obtainable..... 180 
Quality of, establishing f.o.b. acceptance final contract. 1008 
Refreshing of memory in absence Of records .crrcesssssscsssssesseesseeessssesnesene 1052 
I a, 1226 
I IS OC cae 281 
Sale of a rolling car of fruit and not a “Tramp” Car....ccccrcccsssssssen 858 
Suitable shipping condition Of COMMOAItY .cccccssecssssssssnsesssssesesussssusessnesssesses 172 
Weight of, as to liability of partnership ......ceccccscscsssssssssessssnssssessesisssssses 817 


Weight of, given to inspection certificates as against personal 
ORI cic i acta wee il lssgtnsaeanesatisbsdirensenserns 1091 


Weight of, showing fruit was sold f.o.b. shipping point as to price, 


but on a delivered basis as to grade and Condition... ees 1160 
Weight of, showing produce was sold on an f.o.b. shipping point 

NONI ese encase chs canascecbedasisa cen sss ocialstob ec avashcscebeennnsncicacesiseiéskrepiiestoeted 1074 
Weight of, showing resale price was reaSONable .....cccrccccsssssssessssesesnseee 1091 


FIELD FROST DAMAGE 
Evidence showing tomatoes delivered were free frOmM....ececceecesan 1008 


FITNESS FOR RESALE 


INAPPLICABILITY OF IMPLIED WARRANTY AS TO 
The implied warranty as to fitness is not applicable in the 
sale of a perishable agricultural commodity to a dealer 
where, as in this case, both parties are on an equal footing 
with years of experience in the fruit and vegetable trade, 
and respondent inspected the celery and relied on its own 
SG nai hcidtlensessnsheleerndiesecivekbdorepeairanaleiciovcrmipnlaliaiaiacelasdsscsemssecesee 188 
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Page 


Buyer’s right of rejection £0 cicccccceeccnececnnnnmmmnnninnaen tél, 1828. 


FAILURE TO ESTABLISH 
Where respondent contended that the words “shipment load- 
ings shipper’s option” in the contract which complainant 
prepared are in lower case letters, whereas the remainder 
of the contract is written in capitals, and that complainant 
was thus attempting to make this controversial term as 
inconspicuous as possible, and this induced respondent by 
fraud and misrepresentation to execute the contract, held, 
that respondent’s contention is without merit, since by re- 
spondent’s own testimony it is shown that he objected to the 
written contract because it did not specify that the potatoes 
were to be shipped at the rate of one carload per day, so 
that, under these circumstances, it cannot be said that 
there was fraud in the inducement which would render the 
COM AEE WN scsi sectesresciessccnacccnsahcnieasdoerar teint rancaN Ge acseaaei 


F.0.B. ACCEPTANCE CONTRACT 
Existence of, not inconsistence with seller’s warranty of suitable 
SRNR RI NII aso tacacenssceaionnnigscaeecsssiaopinseeacecnncsinersareisointapandionaoee 


F.O.B. ACCEPTANCE FINAL SALE 
BUYER’S RIGHT OF REJECTION FOR FRAUD OF MISREPRESENTATION IN 
The acceptance final term of a sales contract does not affect 
the buyer’s right of rejection for fraud or misrepresentation 


LACK OF BUYER’S RIGHT OF REJECTION IN 
The “Chicago acceptance final” term contained in the tele- 
type communication between the parties herein constituted 
an f.o.b. acceptance final contract under which the buyer 
surrendered all right of rejection and all right to claim dam- 
ages for lack of suitable shipping condition of the commod- 
ity, except that the buyer could recover from the seller for 
damages caused by the latter’s failure to comply with the 
contract as to the character of the goods, the time of ship- 
ment or other material provision of the agreement................ 


QUALITY OF EVIDENCE ESTABLISHING 
To establish an acceptance final contract the evidence must 


Bice CERN Sina CII acsesstsceeniececcatesnseceencnecsianscessiacelsthecectstannemncetcisieia 


F.O.B. SALE 
As defined by the regulations under the act ....ccecsssssussesnmsemeunenee 


BuYeEr’s RIGHT OF REJECTION IN 
Under the regulations under the act, in an f.o.b. sale, the 
buyer assumes all the risk of the damage in delay of tran- 
sit not caused by the shipper, and the buyer has the right 
of inspection at destination before the goods are paid for, 


1415 


686 


1147 


1145 


1005 


1238 
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BUYER’s RIGHT OF REJECTION IN—Continued 

but only for the purpose of determining that the produce 
shipped complied with the terms of the contract at time of 
shipment, subject to the provisions covering suitable ship- 
ping condition, and this right of inspection, however, does 
not convey or imply any right of rejection by the buyer 
because of any loss, damage, deterioration, or change which 
has occured in transit 


EVIDENCE SHOWING TRANSACTION BASED ON 
Where the weight of the evidence supports respondent’s ver- 
sion of the basis of sale, and complainant has failed to sus- 
tain the burden of proving that the sale was made “f.o.b. 
shipping point acceptance,” held, the agreement between the 
parties called for nothing more than a purchase and sale 
of a carload of peaches on an f.o.b. basis 


Meaning of term 


PASSAGE OF TITLE IN 
In an f.o.b. sale, title passes to the buyer at shipping point 
and the buyer assumes all risk of damage and delay in tran- 
sit not caused by the shipper 


Requirement under, that produce be in suitable shipping condition 


RIGHT OF INSPECTION BY BUYER IN TRANSACTION BASED ON 
In an f.o.b. sale the buyer has a right of inspection at destina- 
tion, but such right of inspection does not convey or imply 
any right of rejection by the buyer because of any loss, 
damage, deterioration, or change which has occurred in 
transit 


WARRANTY OF SUITABLE SHIPPING CONDITION IMPLIED IN 
It is immaterial whether the sale was negotiated on the basis 
of the warranty claimed by respondent which included 
“sound condition on arrival,” or on the basis of the lettuce 
being “good marketable produce with a showing of some 
seeder stalk” as alleged by complainant, since, in effect, 
either basis amounts to no more than the warranty of suit- 
able shipping condition which is implied in an f.o.b. sale... 


F.O.B. SHIPMENT 
BILLING OF, IN NAME OF SELLER AS CONSIGNEE 
There is no requirement in the act or regulations thereunder 
that an f.o.b. shipment be billed directly to the purchaser, 
and it is recognized that the seller has the right to retain 
control over the shipment for security purposes and may do 
so by naming himself as consignee in the bill of lading, and 
therefore, the naming of complainant as consignee in the 
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bill of lading issued on the first three carloads of potatoes 
With 1100 G-tGhen OF Comtiset ee 

















HEARING 
DENIAL OF REQUEST FOR CONTINUANCE OF 

Where respondent’s Vice President requested a continuance 

of the hearing because respondent company had only re- 

ceived notice on the date of hearing and also because re- 
spondent’s President who handled the transaction for the 
company was absent in California, held, that the Presiding 
Officer’s denial of such request was justified inasmuch as 
the service of notice of hearing was made upon respondent 
in a sufficient and timely manner and in accordance with 
ti cer er nen a aeaeneeenees 
















HEARSAY EVIDENCE 
INSUFFICIENCY OF, TO OFFSET SWORN TESTIMONY 
Where the only proof in support of respondent’s version of 
the agreement is the testimony of a witness, who conceded 
that he was testifying from information furnished by his 
father, and not from his own personal knowledge, held, that 
such testimony, based on hearsay, is wholly insufficient to 
offset complainant’s sworn testimony which was subject to 
A CURRIE isos ciccacs eS senses eurnernhcntwacnieseceeemnaonesengenebe aaa . 1291 












IMMEDIATE SHIPMENT 
De cea Tia GO URC OE ss sessicicctcccscisnsccssccsosensoemsoccaicteiceleranriagnecimananianiaad 












INFORMAL COMPLAINT 
SERVICE OF, AS MATTER OF DISCRETION 

The questions of whether or not informal complaint shall be 

served, and, if so, when it shall be served, are left to the 

discretion of the Branch, and there is no valid objection to 

the manner in which the Branch exercised its discretion in 
this case, where the informal complaint was held in abey- 
ance and service thereof temporarily withheld for the reason 
a GUE, TORU sch scsssissscniastsnapekevieencttbeonnsingherbiaedlpecaiganneleeataaabslineretits 















INSPECTION 
Effect of failure of purchaser to Make .....cccscsssussssnssneennssesseeusesnenensensee 159 






EFFECT OF, ON QUESTION OF WARRANTIES 

The mere fact that the purchaser’s agent inspected shipment 
of the potatoes, or had an opportunity for inspection of some 
or all of them, does not necessarily make the transaction a 
purchase after inspection with mo Warranties ...cccciccscmmsnemue 
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EFFECT OF PURCHASE AFTER 
Where a buyer purchases produce after his own inspection, he 
is liable for the full purchase price regardless of whether 
deterioration is later found in the merchandise. 


EFFECT OF REPRESENTATIVE INSPECTION 
Although it is understood that the more detailed the inspec- 
tion, the more accurate the results, so that an examination 
of the entire 320 crates of lettuce would be more indicative 
of the true quality and condition than an examination of 
20 or 30 crates, such difficulty is inherent, to a certain ex- 
tent, in any type of representative inspection 


Failure to show lack of opportunity to inspect 


Federal certificates evidencing that produce possessed no commer- 
cial value 


OPPORTUNITY FOR 

Where it is alleged respondent made only a doorway inspec- 
tion of the celery contained in a railroad car, and that such 
inspection did not reveal the true condition of the celery, 
and where there is no evidence that the celery in the door- 
way was not representative of the quality of the celery 
loaded elsewhere in the car, held, that respondent had a full 
and complete opportunity for inspection, and that if respond- 
ent did not trust its own judgment, it should have obtained 
an express warranty or guarantee as to the absence of latent 
defects 


Sialo oF orice TOSS AON sssissssssenscessoesniceieseosovnsssacecsbesctuh gerbe cabestnocst ctor é 


INSPECTION FEE 
Allowance of 


INSPECTION CERTIFICATE 
EVIDENCE OF QUALITY OF FRUIT 
While the inspection certificate issued at shipping point on 
October 8, 1951, shows only that the carload of grapefruit 
graded U.S. No. 2, this does not mean that a high percent- 
age of the grapefruit in the car could not actually be of 
better quality so as to justify the description of the car- 
load as U.S. No. 2 or better and, furthermore, the official 
inspection made at destination showed that the car con- 
tained 55 percent U.S. No. 2’s and 45 percent U.S. No. 1’s, 
with only 2 percent skin breakdown, and therefore clearly 
supports the statement that the carload contained U.S. No. 
2 or better 
PRIMA FACIE EVIDENCE 


Inspection certificate is admissible as prima facie evidence 
of the truth of the statements therein contained 


Page 


1231 
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VALUE OF, IN ESTABLISHING CONDITION OF PRODUCE 

A paragraph added by the inspector, 3 days after arrival of 
the potatoes, indicating “final inspection” in respondent’s 
warehouse and showing soft rot decay, early to advance 
stages, ranging from 4 to 38 percent, is of no value in es- 
tablishing condition of the potatoes on arrival 3 or 4 days 
prior, where it appears that respondent allowed the pota- 
toes to remain in the car 2 days before unloading, and there 
is nothing in the record to show whether the potatoes were 
under refrigeration after arrival and unloading into re- 
spondent’s warehouse 


Weight of evidence given to, as against personal examination 


INTERPRETATION OF PACA 
By DEPARTMENT 
Departmental interpretation and construction of the act pro- 
vides that a “Brokers Standard Memorandum of Sale” is 
signed by the broker as agent for both parties and is evi- 
dence of the terms of the contract, unless immediate objec- 
tion thereto is made by one of the parties 


TRANSACTION CONSTITUTING 
Respondent’s contention that the sale of the watermelons was 
not in interstate commerce is without merit, since the car- 
load of watermelons moved from Trenton, Florida to Pitts- 
burgh, and was sold to respondent the following day, there- 
fore, at the time of sale, the shipment had not come to rest, 
and did not lose its interstate character 893, 1226. 


INVOICE 
EFFECT OF FAILURE TO MAKE OBJECTION TO 
Since respondent made no objection to complainant’s invoice 
listing it as sole purchaser of the carload of peaches, it is 
concluded, under the circumstances, that between the par- 
ties, respondent was the purchaser of the entire carload of 
peaches 


Effect of, on question of sale by description 


JOINT ACCOUNT 
PAYMENT OF PERSONAL EXPENSES 
The usual or customary practice is for each member of a 
joint account to pay for his personal expenses 


JURISDICTION OF SECRETARY 
Lack of, of counterclaim because of respondent’s election of reme- 
dies and failure to meet statutory limitation period 


Lack of, over counterclaim which arose out of a transaction dif- 
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ferent from that in the complaint and was not filed within 
9 months after the cause of action accrued 


LACK OF, OVER Party Not SuBJEcT To LICENSE 
Where respondent is not licensed under the act and the record 
fails to indicate that he is subject to license, the complaint 
will be dismissed for lack of jurisdiction of Secretary under 
the act 


Over grower and shipper of produce 


LATENT DEFECT 
Evidence showing produce became a total loss by reason of 


LICENSES 
APPLICATION FOR, GRANTED 
Since the claims of the creditors of the former corporation 
listed in the Notice to Show Cause have been settled, and 
inasmuch as the basis no longer exists for the denial of a 
license to the applicant, an order should be issued granting 
the applicant the license requested 


Denial of application for, because of failure to pay for numerous 
purchases of produce 


ESTOPPEL TO SEEK RELIEF UNDER ACT BY PERSON NoT BEING 
LICENSED 

Since section 6(a) of the act expressly provides that any per- 
son complaining of any violation of any provision of sec- 
tion 2 may apply to the Secretary for relief, a complain- 
ant in a reparation proceeding is not estopped from prose- 
cuting a claim because complainant was not licensed under 

the act at the time of the transaction 


Lack of jurisdiction of Secretary over party not subject to 


REVOCATION OF, BECAUSE OF FLAGRANT VIOLATIONS OF ACT 
Since respondent’s failure to pay for the shipments as set 
forth in the findings of fact constitutes repeated and fla- 
grant violations of section 2 of the act, his license should 


Page 


be revoked and the facts published 743, 936. 


REVOCATION OF, BECAUSE OF SUBMISSION OF FRAUDULENT INVOICES 
Since respondent’s submission of the fraudulent invoice con- 
stitutes a wilful and flagrant violation of section 2 of the 

act, his license should be revoked in the public interest 


SUSPENSION OF, FOR FLAGRANT VIOLATIONS OF ACT 
Where the evidence established that respondent repeatedly 
violated the act by selling potatoes of an inferior grade 
which respondent, for a fraudulent purpose, represented 
to meet U.S. No. 1 standard, respondent’s license is sus- 
pended for for a period of 90 days 


1105 
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Because of the flagrant violations, the length of the period 
during which they occurred, the nature of some of the vio- 
lations and the circumstances, respondent’s license is sus- 
pended for a period of 60 days, and his application for a 
new license is denied until after the expiration of the sus- 
pension period 


SUSPENSION OF, HELD IN ABEYANCE 

Since respondent’s failure to pay for numerous shipments con- 
stitutes a violation of section 2 of the act, his license is sus- 
pended for a period of 30 days, but this suspension is to 
be held in abeyance and should not become effective unless 
respondent is again found to have violated the act or the 
regulations thereunder within six months from the date of 
this order 


LIMITATION PERIOD 
Effect of failure to file counterclaim within 
EVIDENCE OF INFORMAL COMPLAINT NOT FILED WITHIN 


Where respondent contended that the cause of action accrued 
on July 30, 1949, the date of complainant’s joint account 


statement which was ten and one-half months prior to the 
filing of the informal complaint, and complainant urged that 
the complaint was timely filed because this was a running 
transaction in which there were credits and debits between 
the parties, and as late as March 2, and July 22, 1950, com- 
plainant sent memoranda to respondent showing that the 
latter had been credited with one-half of the net amounts 
recovered on claims filed with the carrier, held, that since the 
undisputed evidence in this proceeding is that on or before 
July 30, 1949 the alleged joint venture was completed, the 
fruit having been disposed of, the conclusion must be reached 
that the cause of action accrued not later than July 30, 
1949 when complainant ascertained that the loss had been 
sustained, for, if this were not so, complainant would not 
have sent to respondent the joint account statement setting 
forth one-half of the loss claimed due to respondent. 


MARKET VALUE OF COMMODITY 
LOWEST JOBBING PRICES AS 
In the absence of other evidence the lowest jobbing prices at 
destination will be considered as evidence of carlot market 


Waubthe E: TERRE TAEIEG sssenseserssccseernssesesscnessrssccemceesigleeseneinsigeanmeeminnceaa . 1199 


Official notice of 
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EFFECT OF FAILURE TO INCLUDE ALLEGED AGREEMENT IN 

In view of the conflicting testimony of the parties, and the 
failure of complainant to include in the invoice a reference 
to respondent’s alleged agreement to purchase the apples 
subject to some bruising and water core or to make timely 
objection to its omission in the memorandum of sale, it is 
concluded that complainant has failed to sustain the bur- 
den upon it of proving by a preponderance of the evidence 
that respondent agreed to purchase the apples subject to 
some bruising and water core 


MERCANTILE EXCHANGE PENALTY 
As item of damages 


MERCHANTABILITY OF COMMODITY 
BREACH OF IMPLIED WARRANTY OF 
Since the tomatoes were bought by description and the re- 
spondent-buyer had no opportunity to inspect them prior 
to the sale, by operation of § 15 of the Uniform Sales Act, 
the contract herein contains an implied warranty by com- 
plainant of merchantable quality of the produce 


IMPLIED WARRANTY OF 
Where mixed black juice grapes were not sold on a grade 
basis, they were not required to meet the standards for 
U. S. No. 1 juice grapes, but they were required to meet the 
implied warranty of merchantability. A shipment contain- 
ing an average of approximately 20 percent raisined berries 
held not to be merchantable 


NOMINAL DAMAGES 
For breach of warranty, where actual damages not shown 
1338, 1345. 


NORMAL TRANSPORTATION SERVICES AND CONDITIONS 
Facts SHOWING 

From the evidence of record, it may be assumed that the trans- 
portation services and conditions were normal because the 
car arrived in Chicago on the day following the sale with 
the temperature of the lettuce 34° Fahrenheit top and bot- 
tom, at the doorway, and ice in the bunkers approximately 
one foot from the top 1199, 1243. 


NOTICE OF BREACH OF WARRANTY 
Timeliness of 


NOTICE OF REJECTION 
Failure to give, as constituting acceptance 
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OFFICIAL NOTICE 
OF MARKET VALUE OF PRODUCE 
The market value of the onions involved here is determined 
from the market quotations contained in the U. S. D. A. 
Market News Reports, of which official notice is taken........... 1174 


OF PERCENTAGE OF TOLERANCE 
According to USDA Miscellaneous Publication No. 98, page 
315 29, of which official notice is taken, potato leak and sun 
scald are of field origin, and the U. S. Standards for Pota- 
toes provide a tolerance of not more than 1 percent for 


77 GOTG, TOG CR WRT: TINE scsi cscctinscrtecinesncecorrssnensieccnicctngremenarnarcieatd . 1285 
PASSAGE OF TITLE 
BR WI sree cee ccctioscictccenceaicnoaceriscerltecinnbceeprcioenatenapaaanoisna 906 
PICKOUTS 
RNIN CE III gsc cites canonisesecisnscccsesuccdacapclteapcioes ane an eiaiadlanaoai 879 
82 
POTATO CHIPS 
Theories concerning findings of suitability of potatoes for making 
TERRE, Nc cssescssoncr-cisiaossatacodinteisechocinceinnesieeeesisthiensiccdateacarseciotion 1338 
POTATOES OF WHITE ROSE VARIETY 
Theory concerning findings for making light-colored ChipS...........c..s 1338 
46 
PRICE ARRIVAL BASIS 
DTG GE IE RN: ON scenes cece tcerentoneenennnaonne 1188 
] 
5. PRINCIPAL AND AGENT 


APPLICABILITY OF RULES OF WARRANTIES TO RELATIONSHIP OF 
Under existing law it is doubtful that rules pertaining to 
warranties in sale of personalty are applicable to the rela- 
GEGTINETD “OE PTRICHEIT IE DOIG icscescsecctntsrecoucssrcmsirmcictessenirninsnans 919 


Availability of defenses to respondent in suit brought by factor in 


Ris, CARIN iaisctetl dds. adeiiinidmctaeesiniinabienbadaaumeaoes 1097 


BROKER’S DUTIES OWED TO PRINCIPAL 

3. Where a broker, upon rejection of a shipment by the pur- 
chaser, dictated to the railroad agent a telegram notifying 

. the seller of the rejection and containing advice from the 

6 broker to the seller to divert the shipment, held, the broker 
fulfilled its obligation to the seller, since a telegram to the 
seller over the broker’s signature would merely have given 

2 the seller information of which he was already aware... 211 
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BROKER Not INSURER OF SUCCESS OF ENTERPRISE 
In the absence of an agreement to the contrary, a broker is 
not an insurer of the success of an undertaking, and can- 
not be held liable for the losses sustained by the principal 


CIRCUMSTANCES SHOWING LACK OF NEGLIGENCE OF BROKER 
Where the evidence shows that the code word “AFOHN”, 
either escaped the attention of the broker or he missed its 
significance, it cannot be said that the broker was negli- 
gent, under the circumstances in this case, in performing 
his duty owed to his principal 


Duty oF AGENT TO ACT IN Goop FAITH 
Withholding information when good faith requires its dis- 
closure is as culpable as misrepresentation 


FAILURE TO SHOW AGENT EXCEEDED His AUTHORITY 
Evidence showing respondent failed to sustain the burden of 
proving the alleged failure of complainant properly to per- 
form its duties as a broker and that complainant as such 
broker exceeded its authority 


INTEREST OF AGENT IN Goops SOLD BY HIM FOR PRINCIPAL 
The factor’s special interest is generally limited to any ad- 
vances made by him or commissions due him for his serv- 
ices in making the sale, but the right of the factor to sue 
for the purchase price of the goods generally is subordin- 
ate to the right of the principal to interpose and collect 
the price himself 


A factor has a special interest in the goods consigned to him 
and may maintain an action in his own name for the pur- 
chase of goods sold by him for the principal. 


LACK OF LIABILITY OF AGENT FOR ERROR OF JUDGMENT 

Where respondent maintained that if complainant, in fact, 
were his agent, then the latter breached respondent’s in- 
structions to purchase a carload of cauliflower grading U.S. 
No. 1, since this was a contract requirement which the cauli- 
flower failed to meet, held, that there is no showing of negli- 
gence on the part of complainant, because, while an agent 
must exercise ordinary and reasonable care, skill, and dili- 
gence in the performance of his duties, and if he negli- 
gently fails to do so, he is liable to his principal for the 
resultant damages, he does not, however, insure the suc- 
cess of the undertaking or guarantee against mistakes or 
errors of judgment, and therefore, primary liability for the 
entire amount recovered by L. is upon respondent herein 


Liability of agent acting for disclosed principal 


LIABILITY OF AGENT FOR BREACH OF DuTy TO HIS PRINCIPAL 
It is the duty of an agent, in all matters affecting or con- 





AGRICULTURE DECISIONS 1588 


JANUARY-DECEMBER 1953 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


PRINCIPAL AND AGENT—Continued Page 
LIABILITY OF AGENT FOR BREACH OF Duty To His PRINCIPAL—Con- 
tinued 

cerning the subject matter of the agency to act with ut- 
most good faith and loyalty to further his principal’s in- 
terest, and under such requirement it is his duty to make 
known to his principal all material facts which concern 
the transaction and subject matter of the agency and upon 
failure so to do he may be held liable in damages to the 
principal for any loss suffered as the result of the breach 
of such duty 


Under the circumstances, complainant’s representation to re- 
spondent without disclosing the ripened condition of the 
tomatoes misled respondent, and complainant’s failure to 
disclose such condition was a breach of duty to his prin- 
cipal and a violation of section 2 Of the aCtuorceccssnessnesesesensese 7 


LIABILITY OF AGENT MAKING CONTRACT FOR UNDISCLOSED PRIN- 
CIPAL 

Where respondent testified that he is not liable to complain- 

ant because he merely acted as broker for a party in selling 

the carload of carrots to complainant, but the evidence 

shows that respondent sold the carload of carrots for his 

own account for which he received a brokerage fee, held, 

that though respondent testified that he believed complain- 

ant knew of this agency from previous transactions, there 

is no proof of actual knowledge on the part of the com- 

plainant, and that respondent is a proper party to this 

proceeding because an agent purporting to act on his own 

account but, in fact, making a contract on account of an 
undisclosed principal, is a party to the contract 


LIABILITY OF AGENT FOR MISTAKES OR ERRORS OF JUDGMENT 
While an agent must exercise ordinary care, skill and dili- 
gence in the performance of his duties, he is not an insurer 
of the success of the undertaking and does not guarantee 
against mistakes and errors Of JUAZMENE on esesssnssmseenenemeseen te 


LIABILITY OF AGENT FOR NEGLIGENCE 

While an agent is not an insurer, he is bound to exercise 
reasonable care, diligence, skill and judgment possessed by 

those of ordinary skill, competency and standing in the par- 
ticular business in which the agent is employed, and if he 
negligently fails to exercise such care, diligence, skill and 
judgment he is liable to his principal for resultant damages 

1209. 


PROTECTION OF AGENT’S INTEREST IN LITIGATION 
As a general rule, even though the factor brings the suit, the 
principal can control the litigation if he sees fit, subject to 
the due protection of the factor’s special interest, unless 
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such interest, consisting of legitimate charges against the 

property or the proceeds thereof, are equal to or in excess 

OE THO AMOUNT TOCOVORADIC <a cccsicernettiameciinconeivicnen 1005 















RECONSIDERATION 
DISMISSAL OF PETITION FOR 
Where the previous order is supported by evidence of record 
and by applicable principles of law, the petition for recon- 
ES LLL LER LEL LLEA LED 192, 
270, 417, 444, 795, 911, 972, 1046, 1068, 1204, 1220, 1247, 1435. 


ORDER AWARDING REPARATION IN CORRECTED AMOUNT UPON 

Where reparation order awarded complainant-seller of a car- 
load of lettuce unlawfully rejected by respondent, an amount 
equal to the difference between the contract price of the 
shipment and the gross proceeds on resale less freight, the 
jobber’s handling charge, two brokerage fees, and an in- 
spection charge, held, on reconsideration, the second brok- 
erage fee should not have been allowed since it appeared 
from the record that it was an expense incurred in the pros- 
ecution of complainant’s claim and was not a necessary inci- 
dent to the resale of the commodity and, therefore, the 
reparation order should be vacated and superseded by an- 
other awarding reparation in the corrected amount............... . 169 





















PETITION FOR, GRANTED AND PRIOR ORDER AMENDED 
Upon reconsideration, the order of March 6, 1953, is hereby 
amended to provide that the respondent pay to complain- 
ant, as reparation, $533, with interest at the rate of 5 per- 
cent per annum on $219.64 from July 1, 1951, until paid..... 1195 

















REGULATIONS UNDER ACT 
A Re i OF ie icici iltttiriniinimnnn GRE 









REJECTION OF COMMODITY 
Acceptance of shipment as inconsistemt With .cceccsscsssssssssosssssssnsssses » » 206 







Duty oF SELLER TO MINIMIZE LOSS AFTER 

Where the buyer refuses to accept the goods, or wrongfully 
repudiates the contract before performance, the full re- 
sponsibility for the loss sustained by the seller falls on the 
buyer, who can escape liability only by a showing of negli- 
gence or a lack of good faith on the part of the seller, 
which, respondent here has failed to dO. ecessmnnennnne 1150 















Not WITHOUT REASONABLE CAUSE 

Where a carload of lettuce arrived at destination, after nor- 
mal transportation of seven days, showing 5% bacterial soft 
rot and 70% tipburn, with 10% of the heads inspected seri- 
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ously damaged by tipburn, held, the lettuce was not in suit- 
able shipping condition and the buyer was justified in re- 
FOCTIG SINR, RBONEO siniticcsncinsccincicccccsuicscinrnitaatecgabisidnccnleiinesaaiias 168, 


Since complainant and respondent did not assent to the same 
basis of sale, the rejection of the apples by respondent was 
NOt) WiIGROTe TOMRONMDES CHUNG icici ence 


Since it does not appear from the evidence of record that the 


goods were not handled under normal transportation service 
and conditions, and it appears that the deterioration of 
the lettuce was abnormal and that the lettuce was not in 
suitable shipping condition, respondent’s rejection of the 
shipment was not without reasonable Cause... ceases = 


Since there is nothing to indicate that the shipment was not 


handled under normal transportation service and condi- 
tions, and the report of inspection made at destination 
shows that the lettuce which made up the bulk of the car 
arrived at destination in an abnormally deteriorated con- 
dition, respondent’s rejection of the car was not without 
TOGMOMA MIR: COMING, i cscisiciensssicsosaiecicessnnsagitaccsitsieisienciiaaeassiabealeipiaanidaaasa i 


Under the circumstances in this case respondent was justi- 
fied in rejecting the cars on the basis of complainant’s 
breach of material terms of the contract and failure to 
disclose material facts with respect to the transaction........... 


Where the apples delivered did not meet contract require- 
ments and complainant has failed to sustain the burden 
upon it of proving by a preponderance of the evidence that 
respondent agreed to purchase the apples subject to some 
bruising and water core, held, that respondent’s rejection 
of the: feuth was: tawfal <.cc ksi oe 


Where the evidence shows that respondent did not become 
aware of the imposition of the embargo until after the date 
on which the shipment was due to arrive at Chicago, and 
complainant did not notify respondent that the shipment 
was made under the restrictive embargo noted on the bill 
of lading, held, that by shipping the potatoes under such 
abnormal conditions without notice to or authority from 
respondent, complainant breached its contract and became 
duly responsible for the 4-day delay in delivery of the ship- 
ment; and that this substantial breach of the contract pro- 
vided ample justification for the rejection of the commodity 


RIGHT TO REPLACE GOODS AFTER 


Where a part of the goods is rejected because defective, the 
seller, if he acquiesces in the rejection, has the right to 


Page 


1406 


1241 


1441 


931 


1314 


962 
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replace the goods, with others conforming to the contract, 
if he can do so within the time limited for delivery. 


TIMELINESS OF NOTICE OF 

Complainant’s contention that it was respondent’s duty to 
notify complainant of the rejection of the shipment when 
it became apparent that it had been delayed and would not 
arrive on schedule is without merit, since there is no rule 
which requires a buyer to reject a shipment before delivery 
is tendered, even though he may acknowledge the breach of 
contract on the seller’s part prior to tender and, further- 
more the regulations under the act allow a purchaser a 
reasonable time after notice of arrival in which to reject 
ec er anima wae 


WITHOUT REASONABLE CAUSE 
Where the evidence established that complainant sold to re- 
spondent a carload of tomatoes on the basis of U.S. No. 1 
on arrival and the tomatoes were certified as that grade, 
held, that respondent’s rejection was without reasonable 
ing) 28 Bi Be a ee 180 


Where complainant sought to recover the amount of the al- 

leged loss sustained by him on a resale of two carloads 

of potatoes sold to and rejected by respondent held, that 

respondent’s failure to answer constitutes an admission of 

the facts alleged in the complaint and a waiver of oral 

hearing, and that his rejection of the potatoes was arbit- 
Tary and without reasonable CAUSE oeceerecrececcceessssseeseessensessnseesemneemmen OBL, 
720, 978, 1038, 1244, 1370. 


Where the unsatisfactory condition of the tomatoes upon arri- 
val at Chicago appears to have been due to the failure of 
the carrier to perform the service requested and install 
heating equipment in the car when outside temperatures 
fell below the freezing point, coupled with the two-day tran- 
sit delay caused by a railroad strike, and this was a simple 
f.o.b. shipping point sale, held, that the risk of transit loss 
falls upon the respondent-purchaser, and that no reason- 
able cause existed for respondent’s rejection of this shipment 676 


Where complainant alleged that it diverted a carload of 
peaches to respondent pursuant to a contract of sale en- 
tered into by the parties, and respondent alleged that it 
purchased the peaches on joint account with the broker and 
that the peaches did not meet contract specifications at time 
of sale and arrived at destination in an abnormally deteri- 
orated condition, held, that the peaches were U.S. No. 1 and 
were in suitable shipping condition at the time of sale and 
the rejection was without reasonable cause 
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Where complainant alleged that it sold to respondent 18 car- 

loads of U.S. No. 1 grade yellow globe onions, that com- 

plainant tendered to respondent at Chicago the carloads 

of onions which complied with contract specifications, but 
respondent failed and refused to accept 11 carloads, and 
respondent alleged that the contract specified November 1, 

1950, delivery and that the 11 carloads rejected were not 

delivered by that date, held, that the facts of record show 

that the parties intended that the onions were for Novem- 

ber delivery on the Chicago Mercantile Exchange, and that 

the deliveries were to be made at Chicago at any time dur- 

ing the month of November 1950; therefore, complainant’s 

delivery of the 11 carloads was in compliance with the con- 

tract and respondent’s rejection was without reasonable 
























Where complainant alleged that respondent rejected the car- 
load of cantaloups purchased from complainant, and re- 
spondent denied that it rejected the cantaloups but instead 
abandoned the shipment to the carrier and so notified the 
complainant company which repudiated this action and, 
contrary to the best interest of the parties, diverted the 
cantaloups to New York for resale, held, that since the 
cantaloups did not move under normal transportation serv- 
ice and conditions, the suitable shipping condition rule is 
not applicable, and since respondent assumed all risks of 
damage, deterioration, and/or change which occurred in 
transit, respondent was not justified in rejecting the can- 
ERIN sicseicsensssiinsscsincstcaiesteniaittepilentcinlesam bites inaieacaiinreaaeee te dacates 903 
















Where complainant alleged that she sold three carloads of 
Mexican tomatoes to respondent pursuant to an f.o.b. ac- 
ceptance final contract of sale, and that respondent rejected 
the shipments without reasonable cause, and respondent 
admitted its purchase of three cars of the produce but de- 
nied that the contract provided for an f.o.b. acceptance 
final sale, and further alleged that it refused to accept the 
tomatoes on the ground that they were damaged by field 
frost in violation of complainant’s express warranty that 
the tomatoes were free of field frost damage, held, that 

since the burden is upon complainant to establish the terms 

of the contract alleged, the evidence falls short of that re- 
quired, but the evidence of record shows that the tomatoes 
delivered by complainant were free from field frost dam- 
age and, therefore, respondent’s rejections of the shipments 
SER WEERTNGGUE HOGI TIO CRG isi cscsisscccctinciceseectesesssmprigtaneneertapenenaelinls 


















Where complainant claimed damages alleged to have sus- 
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tained by it as a result of respondent’s unlawful rejection 
of a carload of grapefruit, and the latter in its answer de- 
nied liability on the grounds that complainant failed to 
ship grapefruit in accordance with specifications provided 
for in the contract, and that complainant failed to take 
reasonable steps to mitigate its damages, held, that the evi- 
dence shows that there was no failure on the part of com- 
plainant to ship to respondent the kind, quality and grade 
of grapefruit called for by the contract and, therefore, re- 
spondent had no right to reject the shipment on arrival. 1087, 
1149, 1168, 1352. 


Where complainant sought reparation based on respondent’s 
breach of contract by refusing to accept delivery as agreed 
on by the parties, and respondent in its answer alleged 
that the potatoes were dirty and were not in suitable ship- 
ping condition, held, that since the appeal inspection shows 
that the potatoes were “mostly clean”, and the washing 
actually or substantially complied with the contract, the 
amount of dirt on the potatoes was insufficient to justify 
SUE I TIO cer eee enececebcemiemn 1000 


REPARATION 
Failure to account and pay 199, 223 


Failure to deliver in accordance with contract terms. 


FAILURE TO Pay— 
Allowance agreed upon 


Amount of settlement agreed Upon#n -rceceeccessosssesssssessseseessseeeensseetnssesseesssens 1095 


Amount of total deficit resulting from sale of produce shipped 
i MI as cacescrenaco chistes ing smote cgeipbetnynnsnaennsidirsctatincingeebtihiebaissene 


Balance of net proceeds on joint account .. 


PERT CE CTO TIT nhac cies eaecicinstesectaetcsncntnetaninscnnsc 
94, 154, 164, 166, 189, 214, 221, 251, 273, 277, 294, 296, 
299, 424, 427, 442, 445, 449, 717, 734, 804, 807, 811, 860, 
883, 898, 912, 915, 982, 985, 989, 992, 1041, 1048, ‘1055, 
1060, 1083, 1219, 1252, 1310, 1350, 1878, 1375, 1413, 
1415, 1431, 14338, 1453, 1456. 


Balance of reasonable value of fruit TeCCIVED..ccccccssnssnnnnnnn 249 


Brokerage fees 88, 
90, 212, 1211. 


BR hain ans sscsnieeincssesinssissomesivteciorpnsvtnasiealatenienlnScaberesspiescaisansioniiaen . 1042 


Loss based on failure to deliver commodity ....... ce 
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REPARATION—Continued Page 


FAILURE TO PAY—Continued 
Loss and damage claims on joint account 289, 959. 


Loss sustained on resale of commodity 
1099, 1372. 


Net proceeds on fruit shipped on consignment basis.......0........ — 
975, 1142. 


Net profits and guaranteed price 


PWC AO: ID aioe ee ee See > 50, 
58, 61, 64, 66, 68, 71, 76, 80, 148, 152, 159, 178, 194, 

197, 206, 208, 218, 271, 275, 288, 292, 440, 447, 450, 459, 

462, 686, 707, 710, 715, 746, 752, 787, 809, 814, 821, 870, 

875, 879, 886, 956, 967, 980, 987, 996, 1001, 1003, 1011, 

1044, 1057, 1066, 1072, 1077, 1081, 1085, 1145, 1166, 

1171, 1172, 1177, 1181, 1183, 1198, 1204, 1215, 1221, 

1228, 1229, 1231, 1247, 1248, 1250, 1278, 1280, 1282, 

1286, 1294, 1297, 1299, 1305, 13809, 1332, 1338, 1349, 

1404, 1427, 1487, 1451. 


Undisputed amount 
Failure to reimburse for amount awarded under protest. 
Refusal to accept delivery 700, 1013. 


Rejection of commodity without reasonable CaUse...ceecccccsessssssesuneeesnsesses 262, 
722, 724, 980, 1008, 1091, 1152, 1302, 1447. 


REPLACEMENT OF REJECTED COMMODITY 
Uae Ge: PLR RONG issnisescssccesossrassnssaingrerncsionssaricionicesedkocceebaeviaesieloitaaee . 1041 


RESALE 


DILIGENCE REQUIRED IN MAKING 
Where respondent-purchaser of several shipments of off-grade 
onions, after failing to accept delivery of the onions, com- 
plained that resales were not made promptly and diligently 
so as to mitigate damages, and the evidence shows that 
the onion market was demoralized during the month in 
which this transaction occurred due to an oversupply of 
onions on track in the city in question, it is concluded that 
complainant obtained the best possible prices available and 
acted with due and reasonable diligence in making the re- 


RESALE PRICE 
Weight of evidence showing reasonableness OF .ceccsccssnssssoessssnssnssene . 1091 


RESCISSION OF CONTRACT 
Failure to sustain burden Of Drovitng -.cceccccceesessocssssseeesesmnsessnsesusessnsesunsesunesenes 1226 





1590 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 12A.D. 


JANUARY-DECEMBER 1953 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


RES JUDICATA Page 
APPLICABILITY OF RULE OF 
The rule of res judicata, applicable herein, is that a judg- 
ment in favor of the plaintiff in a former action is not 
res judicata or conclusive, in a subsequent action between 
the co-defendants, of their rights and liabilities inter se, 
unless those rights and liabilities were expressly put in issue 
in the first action by cross complaint or other adversary 
pleadings, and determined by judgment theretrccerrersensesssnen 2 


QUESTIONS NOT PREVIOUSLY DECIDED 
All matters pertaining to the merits of this controversy have 
been previously determined and are res judicata, except re- 
spondent’s defense of complainant’s breach of its agency 
agreement, and the question of primary liability 


RESTRICTIVE EMBARGO 
Effect of failure to give notice of 


REVOCATION OF LICENSE 
For making false and fraudulent accounting 


For repeated failure to pay for various shipments of produce. 


For submission of fraudulent invoices 


ROLLING CAR SALE 
EVIDENCE SHOWING 
Conclusion is reached that car in question was a rolling car 
and not a tramp car at the time the contract of sale was 
entered into by the parties 


SALE BY DESCRIPTION 
IMPLIED WARRANTY OF MERCHANTABILITY IN 
Where the transaction was a sale by description without speci- 
fications as to grade, held, that the grapes were required to 
meet the implied warranty of merchantability 46, 686. 


EFFECT OF STATEMENT IN INVOICE ON QUESTION OF 

The fact that the seller issues an invoice containing a state- 
ment as to grade does not necessarily mean that the trans- 
action was a sale by description, but upon all the evidence, 
it is concluded that the contract herein was for two car- 
loads of U.S. No. 1, Size A, Red Pontiac potatoes, that it 
constituted a sale by description and that it was made on an 
Ce TONG uicctensithimniiniisisciita bedi ele belie ol elie | 36ee 
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SALE BY SAMPLE Page 
Evidence showing contract mot based OM -.ccccssccsssssssssssesssusecessesseemssarseneesesunsces 1215 
SALES 
Effect of purchase after inspection Of COMMOGItY....ccccesecsesserscsessssessaneseenesee 1233 


SHIPPING INSTRUCTIONS 


EFFECT OF SHIPPER’S FAILURE TO FOLLOW 
Where respondent-purchaser instructed complainant-seller to 
ship a load of bananas by trailer truck and emphasized that 
respondent did not want any bananas shipped by refrigera- 
tor railroad car, but complainant did ship the bananas by re- 
frigerator car and failed to supply messenger service for 
the shipment, instead placing icing instructions on bill of 
lading, and the bananas arrived in a severely chilled and 
damaged condition, of which complainant was promptly 
notified, but complainant brought action for the full pur- 
chase price, held, that complainant violated the terms of the 


MRO ch scssesscessctecessnirlerbeeccinncacenpiaiioee ecbetres ecteprenectnanieeetionacseariatcanencer east 203 
SOFT ROT 
Official notice taken by Department as to what constitute................. 267 


STANDARDS FOR APPLES 
APPLICATION OF, OF STATE OF OREGON 

Where the contract described the apples as “406 boxes Com- 
bination Extra Fancy and Fancy Regular Delicious, 357 
boxes Extra Fancy Red Delicious, and 91 boxes Combination 
Fancy and ‘C’ grade Red Delicious” it is concluded that 
these are not grades set up in the United States Standards, 
but are rather, State of Oregon grades, and it is clear from 
the contract phraseology, as well as the hearing record, that 
the parties intended Oregon grades to Apply.nccecseccsessesssseensesnsene 1315 


STATE STATUTE OF FRAUDS 
Inapplicability of Statutes of Frauds of the States of Pennsyl- 
wantin: Oi) Tims er RG sissies torccrtwicicecep cnt niommmatelesiemen 159 


STATUTE OF FRAUDS 
AVAILABILITY OF, AS DEFENSE UNDER ACT 
Where respondent pleaded the Statute of Frauds in an action 
for damages against it resulting from respondent’s failure 
to take delivery and pay the purchase price for off-grade 
onions purchased by respondent in Chicago to be delivered 
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STATUTE OF FRAUDS—Continued Page 
AVAILABILITY OF, AS DEFENSE UNDER AcT—Continued 

to Philadelphia, held, that since both the Illinois and Penn- 
sylvania Statutes of Frauds are procedural in nature, they 
are not available as a defense in a proceeding brought under 
the Perishable Agricultural Commodities Act, and that even 
if the Statute of Frauds was applicable, respondent is still 
deemed to have accepted the onions since it failed to notify 
complainant of its objection to the onions within a reason- 
able time 157 


INAPPLICABILITY OF 

Where respondent pleaded the Statute of Frauds as a de- 
fense in a reparation proceeding in which it sought to re- 
cover the contract price of four cars of lettuce, held, that 
although respondent’s defense based on the Statute of 
Frauds probably is without merit because of inapplicability 
of that statute to proceedings under the act, yet, even if 
the statute were held to be applicable in this proceeding, 
the transaction involved herein was taken out of the opera- 
tion of the statute by reason of acceptance by respondent 
of the commodity involved and because respondent had exer- 
cised dominion over one car of the lettuce by abandoning 
same to the carrier 


INAPPLICABILITY OF, OF STATE OF MISSOURI UNDER ACT 
Where respondent has raised the defense that the contract 
is unenforceable by reason of the statute of frauds in that 
no memorandum in writing was signed by respondent, held, 
since the acceptance of the produce took place in Missouri, 
this is a Missouri contract, and the Missouri Statute of 
Frauds is not applicable to invalidate a proceeding under 


INAPPLICABILITY OF, OF STATE OF CALIFORNIA 

Complainant’s contention that the alleged oral contract upon 
which respondent based its counterclaim, even if entered 
into, is within the Statute of Frauds and therefore unen- 
forceable, is untenable, since the California Statute of 
Frauds is not substantive, but is procedural, and the act 
under which this proceeding is bought does not require that 
the contracts for the sale of perishable agricultural com- 
modities be in writing and, furthermore, even if the Cali- 
fornia Statute was substantive, in effect, the acceptance of 
part of the goods would remove the alleged contract from 
the statute 
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STAY ORDER Page 


Pendmg issuatice of another’ order (.:...2cin ke 824, 
946, 1108, 1255, 1882, 1459. 


VACATION OF 
The stay order of September 29, 1953, is hereby vacated, and 
the reparation awarded in the order of September 1, 1953, 
shall be paid within 30 days from the date of this order..1195, 1208. 


SUITABLE SHIPPING CONDITION 
As defined by regulations under the act 





Boprceeiee iy Gok Waar PGi OE assess csccestesacsctecceisnt tessa nessa aaa ci 


DETERIORATION PERCENTAGE SHOWING COMMODITY IN 
Where the appeal inspection certificate shows: “In 50% of 
sacks from 1 to 2%, in 50% from 3 to 5% average 2% leak, 
Slimy Soft Rot, and Blackheart in various stages, mostly ad- 
vanced; remainder stock generally firm, held, that 2% de- 
terioration does not establish lack of suitable shipping con- 
GNMMIIIES « chasscacccsaorcn canso ccc ore cinceentesanc ceo ante ca anaemia 1301 


Where a carload of lettuce arrived at destination, after nor- 
mal transportation of seven days, showing 1% decay and 
21% tipburn, none of the tipburn being reported as involv- 
ing serious damage, held, the lettuce was in suitable ship- 
ping condition and the buyer’s rejection was without reason- 
able cause and in violation of section 2 Of the aCtuoccceen 169 


DETERIORATION PERCENTAGE SHOWING COMMODITY NOT IN’ 

Where each of the four cars of lettuce was in transit during 
a period of approximately eight days, and the official Fed- 
eral certificate at New York indicates the temperature of 
the lettuce in the second car as 34° in the bottom crates 
and 87° in the top crates, and the condition of the lettuce 
in this car was described in the inspection certificate as 
averaging approximately 70 percent Bacterial Soft Rot 
decay in all stages affecting from 2 to 4 outer leaves to 
% of the head, held, that this excessive percentage of decay 
establishes that the deterioration in the second car was 
abnormal and the lettuce was not in suitable shipping con- 
INE ica Sacra alec atacslst ete sate decadence topigie cde abate ee ato 451 


Since it appears that the inspection made of the lettuce upon 
arrival at destination indicated an average of 9% Tipburn, 
and an average of 6% Bacterial Soft Rot, and the Depart- 
ment Circular shows that the average amount of Bacterial 
Soft Rot of lettuce shipped from California during Septem- 
ber in the period under study was 3.6%, and that for the 
entire study the average of Bacterial Soft Rot in lettuce 
shipped from California was also 3%, it is concluded that 
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DETERIORATION PERCENTAGE SHOWING CoMMODITY NoT IN—Con- 
tinued 
deterioration of the lettuce in the instant case was abnormal 
and the lettuce was not in suitable shipping condition 


EVIDENCE SHOWING COMMODITY WAs IN 

The condition of the peaches on arrival at Jersey City was 
such as to warrant the determination that the shipment was 
in suitable shipping condition when it was sold to respond- 
ent on August 8, 1951, and it is quite possible that the 
bruising in excess of tolerance may have occurred while 
the peaches were being trucked by respondent from Jersey 
City, New Jersey, to New York City, approximately 3% 
hours subsequent to the joint inspection 


Evidence showing lack of 


FAILURE TO PROVE LACK OF 
Since in this case there was no f.o.b. sale at the time the car- 
load of peaches was diverted, the complainant warranted 
that the peaches were U.S. No. 1 and in suitable shipping 
condition, and since the peaches were found under Federal 
inspection to fail to grade U.S. No. 1 only on account of 
bruising and excessive decay in some samples, and the in- 
spector found that in most samples decay ranged from 2 
to 20%, many none, average 3% Rhizopus Rot in advanced 
stages, this percentage of decay six days after the date 
of sale would indicate that the factor of decay was not 
sufficient at time of sale to result in the failure of the 
peaches to grade U.S. No. 1 at that time and, therefore, 
the respondent has failed to sustain the burden of proof 
that the peaches were abnormally deteriorated at destina- 
781, 999. 


Inapplicability of warranty of, because of lack of normal trans- 
portation service and conditions 1063 


INHERENT DEFECT OF COMMODITY SHOWING LACK OF 
Where the watermelons were represented by complainant to 
be U.S. No. 1 grade “baby dolls,” whereas they were in- 
herently defective by reason of being “diseased and in- 
fected with anthracnose, a disease of field origin”, held, that 
the watermelons were not in suitable shipping condition at 
the time of sale 


MEANING OF TERM 
Since the sale herein was an f.o.b. sale, complainant was re- 
quired, pursuant to the regulations under the act, to place 
the potatoes free on board respondent’s truck at shipping 
point in suitable shipping condition, which term, in relation 
to direct shipments, means that the commodity, at the time 
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MEANING OF TERM—Continued 
of billing is in a condition which, if the shipment is handled 
under normal transportation service and conditions, will 
/ insure delivery without abnormal deterioration at the des- 
tination specified in the COMtTACt -nececccccssneeesrssensseensenssnenseneees 877, 1102. 


Suitable shipping condition, in relation to direct shipments, 
means that the commodity at the time of billing is in a con- 
dition which, if the shipment is handled under normal trans- 
portation service and conditions, would assure delivery with- 
out abnormal deterioration at the destination specified in 
CEN OIERNARE 0 BOI sitreconcinlenqsetaecrpecaisncemmsnmabcuneciecscnsenen 264 


Where a carload of lettuce was a “rolling car” on the date of 
} sale, suitable shipping condition in connection therewith 
means that the commodity at the time of sale is in a condi- 
tion which, if the shipment is handled under normal trans- 
portation services and conditions, will assure delivery with- 
out abnormal deterioration at the destination specified in the 
CORGEROE OF BNC i cecicessonictstnecnnisienstieteaprienipeinamsgeiidinemen ke aete, Saas 


MEANING OF TERM, IN RELATION TO DIRECT SHIPMENTS 

As defined in the regulations under the act, “Suitable ship- 
ping condition,” in relation to direct shipments, means 
that the commodity, at time of billing, is in a condition 
which, if the shipment is handled under normal transpor- 
tation service and conditions, will assure delivery without 
abnormal deterioration at the destination specified in the 
contract of sale. This means that the commodity must not 
be abnormally deteriorated upon arrival at destination........... 683 


SUSPENSION OF LICENSE 
For failure to pay for numerous purchases Of ProdUce....ccecccccecsme 732, 911. 


THROUGH RATE 
IMPLIED WARRANTY OF APPLICABILITY OF, TO DIVERSION OF SHIP- 
MENT 
Where potatoes are sold, track, Chicago, for the purpose of 
diversion to another market, there exists a trading custom 
whereby the seller impliedly warrants that the through rate 
will be applicable in the diversion of the shipment beyond 
Chicago, and to establish that the sale was made for the 
purpose of diversion, the buyer must show that the seller 
knew or should have known that the potatoes were being 
purchased for diversion to another Market ....ccccsccssseserenseesnee ~ 433 


TIME OF SHIPMENT 
MATERIAL TERM OF CONTRACT 
Where produce herein involved was in transit 8 days more 
than was contemplated by respondent under the agreement, 
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TIME OF SHIPMENT—Continued Page 
MATERIAL TERM OF CONTRACT—Continued 
held, that the provision of the contract in regard to time 
of shipment and direct shipment is a material term of the 


contract 


TOLERANCE 
Average of decay permissible for U.S. No. 1 potatoes.ncnecemcsncrccesecens 


DAMAGE IN’ EXCESS OF 
Where the Federal inspection at destination shows as high as 
30 percent, with an average of 50 percent, damage to the 
peaches by bruising, including nine percent serious dam- 
age, held, this is considerably in excess of tolerance for dam- 
wae; ba TEE Nes, Vc assists nceissnttsictttrsceepttbeerereree oe 
PERMISSIBLE PERCENTAGE OF, IN STANDARDS FOR APPLES 
A tolerance of not more than 10 percent, by count, is per- 
mitted in the standards for apples, State of Oregon, in order 
to allow for variations incident to commercial grading and 
handling in each of the grades Were dr secsccsssceessssessesessssenseensse 


TRADING CUSTOM 
Relative to implied warranty of applicability of through rate to 
Giver mions of aei yee i yt init scecishivrnsesivscsccltsissiesecscihesncbbcncee sitep 


UNDISPUTED AMOUNT 
REPARATION FOR 
Where respondent has admitted liability for a part of the 
claim, reparation should be awarded to complainant for the 
SETOE RIC ERGIEL  NINENING a acancccscccsstescecerscesetonsniecincsstatcesen isaac 


VACATION OF REPARATION ORDER 
Dismissal of complaint upon, at request of complainant.......cccccsen 
Upon reconsideration of previous order 
VIOLATIONS OF ACT 
Failure to account for proceeds ...... 
Failure to disclose ripened condition of produce 
Failure: 0. GGHVEE PEODUCO  ccncciiccercenscemnnnimnignorinnannnnnninmnumet se, SOL, 


Failure to deliver produce in accordance with contract terms.......... 177, 
1104, 1238. 


FAILURE TO PAY— 
Airmorstt OF GOTIE cic scsicseccciictecrinsscerenereneninrenmenlibpibgichititintintenae eng AGI. 


Balance of brokerage £e@ ..ececceccmeocessessessesnsesemsssenee 


Balance of deposit papitata ksinicdianbieiiainiactmitmiiniiis ae 





AGRICULTURE DECISIONS 1597 


JANUARY-DECEMBER 1953 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


VIOLATIONS OF ACT—Continued Page 


FAILURE TO PAY—Continued 
Balance of net proceeds on joint ACCOUNT Qnececcnecenemeneemnnnnnene 1328 


TRGIRRG GE PCTS IO nce reiegeersecceectnwceceroeresicctnemiccen” LOU 
190, 210, 228, 252, 274, 278, 426, 429, 448, 450, 720, 735, 

806, 808, 812, 861, 883, 912, 915, 917, 984, 986, 992, 1016, 

1041, 1052, 1057, 1061, 1085, 1219, 1254, 1813, 1366, 

1874, 1879, 1418, 1431, 1433, 1453, 1456. 


Balance of reasonable value of frit n.neccssnsseseresenssenseeemmenmmnne 240 
Balance on resale of produce 


BORO: TA sth catiectnchsctisectncsosscinistcchtionsadin st ithinisetlitaatetgticahwe 212, 
817, 1211. 


PAGE: CANO cccciiisiismoscccinisienntienibta dai tial eee Ta 
LOSS OM jOINt ACCOUTE .nccrecesssnsmcsserreesernsssenenees sniaiipipieimiacemeen aan 
Net proceeds of produce handled on consignment 977, 1144. 


Numerous purchases Of produce...cccccccsccsusenmssemescenseenesnensenrensennemmane Toy 
745, 911, 945. 


One-half of net profits and guaranteed PTiCe..crcnccncsnenmnenen 124 


Purchase price ..... 
54, 61, 65, 68, 70, 78, 82, 89, 91, 95, 97, 149, 152, 155, 
159, 166, 179, 195, 198, 201, 220, 272, 276, 285, 441, 
448, 454, 463, 709, 711, 715, 739, 747, 752, 810, 817, 
823, 870, 876, 879, 886, 923, 958, 970, 980, 984, 988, 
999, 1002, 1004, 1013, 1046, 1059, 1067, 1074, 1079, 1082, 
1086, 1147, 1168, 1171, 1173, 1177, 1182, 1188, 1194, 
1204, 1215, 1222, 1226, 1229, 1233, 1247, 1250, 1252, 
1278, 1280, 1282, 1286, 1294, 1297, 1299, 1305, 1306, 
1809, 1332, 1338, 1349, 13851, 1404, 1427, 1437, 1453. 


Failure to reimburse for deficit incurred ncn 1101 
Refusal to accept delivery without reasonable Cause... 1016 


Rejection of commodity without reasonable Cause... 262, 
1008, 1041, 1091, 1152, 1247, 1302, 1855, 1415, 1447. 


Submission of fraudulent invoice ccccccccecescerceeensseneneennsemnmmn 1107 


WARRANTIES 
Applicability of implied warranty of through rate to diversion 
OL - abaptin im 550 hist ceRahetecetchcscicendbch igri tion 6 


Applicability of rules of, to relationship of principal and agent... 923 
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EFFECT OF DISCLOSURE OF DEFECTS AFTER INSPECTION OF COM- 

MODITY 
In the absence of express warranties, the buyer after inspec- 
tion cannot complain of GeLect .nceacereccnceesecocesnsernsesnseersrrseserseerseesssenson — 


Effect of inspection of commodity on question of 


EFFECT OF OPPORTUNITY TO INSPECT COMMODITY ON QUESTION OF 
Where buyer is a dealer in the produce purchased and had 
the opportunity of inspection prior to the purchase then no 
warranties will be implied unless the buyer makes known 
to the seller the particular purpose for which the produce 
is required, and it appears that the buyer relies on the sell- 

er’s skill or judgment 


EVIDENCE FAILING TO PROVE 
Evidence showing that the agreement between the parties 
called only for peaches of U.S. No. 1 grade at shipping 
point, with no guarantee that the fruit would sell at a 
profit to respondent caspian ccaanemalaincatibages 


EXPRESSION OF OPINION DISTINGUISHED FROM 
Such words as “top quality” and “top label” are not descrip- 
tive of an exact standard and have no special meaning in 
the trade 


EXPRESSION OF OPINION AS Not CONSTITUTING 
Where respondent purchased from complainant two carloads 
of lettuce on complainant’s representation that the lettuce 
had not been inspected but would, in complainant’s opinion, 
grade U.S. No. 1, held, complainant did not warrant that 
the lettuce graded U.S. No. 1 but did give respondent a 
right to expect lettuce of good quality and in good con- 
RUN ce a a caiaserinte sito 


Inapplicability of implied warranty of fitness for resale. 


SALES TALK DISTINGUISHED FROM 
The specification “beautiful” and such statements as “gor- 
geous,” “outstanding,” and “fairer than any other peaches” 
constitutes no more than expressions of opinions or sales 
talk, as distinguished from statements of fact which could 
Doe COTUShT TRO: AO WATT RIND ainiscccscesecesssecesrecsssiernstnsrecnosininrcmnscn 


WARRANTY OF SUITABLE SHIPPING CONDITION 
EFFECT OF BREACH OF, ON MERCHANTABILITY OF COMMODITY 
Where it is found that seller was in breach of the warranty 
of suitable shipping condition because of abnormal deteri- 
oration of the produce, held, it is immaterial to what ex- 
tent the carload of lettuce was merchantable. ccccccccncunnn 


Page 


788 


1199 
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WARRANTY OF SUITABLE SHIPPING CONDITION—Continued Page 
EVIDENCE FAILING TO SHOW BREACH OF 
The fact that the carload of lettuce failed to grade U.S. No. 
1 upon arrival at destination because of decay did not con- 
stitute a breach of the warranty of suitable shipping condi- 
tion since the evidence shows that the sale was made in this 
instance without regard to any particular grade. 


Evidence showing f.o.b. sale without 


UNDER NORMAL TRANSPORTATION SERVICE 
Under normal transportation service and condition, the seller 
warrants that the commodity is in suitable shipping con- 
dition; that is, that the commodity, at the time of billing, 
is in a condition which will assure delivery without abnor- 
mal deterioration at the destination specified in the contract 904 


WORDS AND PHRASES 
Gorpeeenh: Tick: corn: OE asiccsesissssscssseessscinssensnssnisssienitasecetlindadeecbctahsaceslnticatenahaiiacsi ae 
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EVIDENCE Page 
Right to challenge, heard by Gramd Jury -..cccccccsccsnesnsscenenerseneensaneseenmenees . 1461 


EXHAUSTION OF ADMINISTRATIVE REMEDY 
REQUIREMENT OF 
Since nowhere in the Act is the Secretary given the right to 
any administrative discretion or the right to determine any 
facts in connection with the charge that the defendant de- 
liberately falsified weights, the courts have jurisdiction 
without preliminary resort to the administrative department 
because no question of fact or administrative discretion is 
involved Pic BOM RE irae toniesisiketetcoar scheisee isan 


FALSIFICATION OF RECORDS 
VIOLATION OF ACT BY 
Defendant’s contention that a violation of Section 10 of the 
Federal Trade Commission Act (U.S.C.A. Sec. 50), as ap- 
plied to the Packers and Stockyards Act, occurs only if the 
accused has falsified a record which has been ordered to 


be kept by specific order of the Secretary, held to be errone- 
TED cccanssinninsisiricniinsienenisiaitiinaianiocnsnipesianimanicteccentiasiniinabeeeeninansaeaineeeeitaneanesenmanbinidaciaminnt 


FEDERAL TRADE COMMISSION ACT 

APPLICATION OF SECTION 50 OF, TO PACKERS AND STOCKYARDS ACT 
The penalties of Section 50 for false entries apply to all rec- 
ords required to be kept by the Packers and Stockyards 

Act for the efficient execution of its provisions. The pro- 
vision is not extended to all records of corporations subject 

to the Act, nor limited to only such records as may be speci- 
fically required by the Secretary. As is pointed out in the 
memorandum on the O’Rourke Case, Section 221 of the 
Packers and Stockyards Act requires that accounts, records 

and memorandum that fully and correctly disclose all 
transactions in posted stockyards be kept. The defendant is 
charged with making a false entry in such records, and 
therefore, defendant’s motion to dismiss the indictment is 
I acapella cabeteom ees elnanscadeiabucetreniesion 


GRAND JURY 
PRESENCE OF UNAUTHORIZED PERSON IN 
Defendant’s contention that an unauthorized person was pres- 
ent in the Grand Jury room is of no effect since no proof 
is offered, and the Government denies the charge in its brief 
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GRAND JURY—Continued 
RIGHT TO CHALLENGE EVIDENCE HEARD BY 
Where defendant challenged the competency of the testimony 
before the Grand Jury, without any supporting affidavit or 
other submission, held, that while the holdings of the sev- 
eral Federal Courts on this general subject are not uniform, 
none of the cases would support the instant challenge. 


INDICTMENT 
SUFFICIENCY OF 

Where the defendant contended that the indictment is vague 
and that the charges that the defendant “wilfully and know- 
ingly made a false entry” is a mere conclusion, held, that 
since the indictment is in the words of the statute it is 
sufficient, and furthermore, the instant indictment, in addi- 
tion to the charge of false entry, supplies the scale ticket, 
number, the weights, and the name of the owner and pur- 
|hinmen OF Clie: Tea: TUN WO ECOG sscscsisiniciessctssrsiecrincmterveseintaintncnsiingatriremnacages SN 


MOTION TO DISMISS INDICTMENT 
DENIAL OF, FOR WILFULLY MAKING FALSE ENTRY 


Where the indictment was bought under the Packers and 
Stockyards Act, as amended (7 USCA, Sec. 181, et seq.), 
and Section 222 of the Act incorporates into the Act the pro- 
visions of Section 46 and 48-50 of Title 15 of the Code (Fed- 
eral Trade Commission Act), and the indictment charges 
that the defendant was employed as a weighmaster at the 
Union Stock Yards, Chicago, which is a posted stock yards, 
and alleges that the defendant “wilfully and knowingly 
made a false entry” in the records of the Yards by showing 
an incorrect weight on the specified sales ticket for a speci- 
fied number of hogs for an indicated owner and purchaser, 
and defendant filed a motion to dismiss the indictment on 
several grounds, the United States District Court for the 
District of Chicago, Hoffman, District Judge, held that the 
defendant’s motion to dismiss the indictment should be 
GUI - 5. insecure itcrecsicinsceaieusteniitataenrdcniactaaniamamtbadmiataiiieieaianies |) aan 


PACKERS AND STOCKYARDS ACT 

ANTECEDENT INQUIRY NoT REQUIRED TO CHARGING VIOLATION OF 
Defendant’s construction of Sections 221 and 222 (Title 7) as 
integrated parts of a single statutory provision is erroneous, 

since Section 221 relates to the method, form and complete- 

ness of the record-keeping, whereas Section 222 and the in- 
corporated provisions of Section 50 of Title 15 relate to 

dishonest and knowingly incorrect entries, irrespective of 

the style of bookkeeping. Thus, an antecedent inquiry and 
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Continued 
order by the Secretary of Agriculture is not a condition 
precedent to charging a violation for a wilfully false entry 


APPLICATION OF, TO EMPLOYEES 
Although the purpose of the Act is to regulate packers, poul- 
try dealers, stock yard owners, marketing agencies, and 
dealers, some doubt arises as to whether Section 222, supra, 
would apply to a mere employee of one of the foregoing. 
Viewing Section 222 together with Section 50 of the Federal 
Trade Commission Act, it would seem, however, that the 
construction eliminating the application of the combined 
statutes to employees would be overly narrow and calcu- 
lated to defeat the obvious purposes of the ACen - 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
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FINDINGS OF FACT 
ADDUCING OF 
Although the Secretary has not specifically so found, the court 
ruled that, from the conclusion he reached, it is implicit 
that he also found that no instructions, specific or implied, 
were given by the principal to the agent or broker involved 
in this case, that the terms of sale were to include “Accept- 
Se Se. DN I iia eee csisasicienatiorcndiaibiicccenenesee sie 


TRIAL DE NOVO 
EFFECT OF FAILURE TO PRODUCE EVIDENCE 
Where the action in the District court was a trial de novo, 
but was submitted on the basis of the record made in the 
proceeding before the Secretary of Agriculture, and no fur- 
ther evidence was adduced by this court, in view of the 
Secretary’s conclusion that there never was any meeting of 
the minds between the parties as to the terms of the agree- 
ment and consequently that no contract was ever entered 
into, the court adopted all the facts, including the “Find- 
ings of Fact” made by the Secretary of Agriculture, as part 
of the court’s Findings of Fact, ruled that the reparation 
award made by the Secretary in favor of respondent- 
appellee should stand, and affirmed the dismissal of the com- 
plaint against respondent C. and the dismissal of the coun- 
terclaim of respondent K. alias is Scaltecnianssecsnese 
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